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SKETCH OF THE LIFE OF 
MR JUSTICE STORY, 


OF THE SUPREME COURT OF THE UNITED STATES. 


Josepu Srory was born in the year 1776, 
in the town of Marblehead, in Massachusetts. 
His father, Elisha Story, an eminent physi- 
cian, was a native of Boston, a pupil at 
Master Lovell’s school, and subsequently a 
student of medicine under Dr. Sprague, of 
Boston. Although the father of Dr Story 
filled an office in the Court of Admiralty, his 
son took the side of liberty, in the great 
struggle of the day, and was one of the Mo- 
hawks, who destroyed the tea. He engaged 
inthe public service as a surgeon, in the rev- 
olutionary war, and went through the memo- 
rable campaign in the Jersies, in the army 
commanded by Gen. Washington. After 
retiring from the service he established him- 
self in Marblehead, where he continued, in a 
very extensive circle of practice, for the re- 
mainder of his life. Without the advantage 
of a college education, he rose to great con- 
sideration in his profession. He was a man 
of excellent character and feeling, greatly 
beloved for 1is domestic and social virtues, 
and the object of the highest attachment and 
veneration of his children. He died in 1805, 
He was twice married, and the subject of the 
present memoir was the oldest child of the 
second marriage. 

His early education was obtained exclu- 
sively in his native town of Marblehead, and 
at a period in which schools of every descrip- 
tion, and inevery part of the country, were 
greatly beneath their present standing of ex- 
cellence. Marblehead was, at that time, 
(though as now, the residence uf many most 
estimable and intelligent persons,) considera- 
bly more out of the circle of active inter- 

course with the rest of the world, than it is 
at the present day. It was rarely visited by 
strangers, and even the advantages of the 
mail were enjoyed not more than once or 
twice a week. The Marblehead Academy 
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lumbia College, New York. In this Academy 
young Story rec ‘ived his school education. 


At the age of sixteen he entered the Uni- 
versity at Cambridge, a year in advance, and 
took his first degree in 1798. He brought to 
the successive branches of literature and sci- 
ence the united force of first rate talent and 
unsurpassed industry. He was a classmate 
of the Rev. Dr Channing, and like him took 
rank among the most distinguished of their 
academic associates. 

He possessed great warmth of feeling— 
liveliness of imagination, and, as a necessary 
adjunct in such a combination, great enthu- 
siasm on every subject in which his feelings 
were enlisted. These characteristics, sub- 
dned and chastened by a sound judgment and 
a correct taste, made him, of necessity, a poet, 
and not merely a poet. With such genius 
united to a temperament so harmoniously 
blended and nicely balanced, there is no pur- 
suit in which he would not have excelled. 
Had he continued to cultivate his poetic tal- 
ent, there can be no doubt, judging from his 
poetical performances at several of the public 
exhiitions df the Uriversity, ana from a more 
extended work, which he published a year er 
two after he left College, called the Power 
of Solitude, that he would have attained a 
high ronk amongst the votaries of the muse. 
Like his illustrious associate and friend, Chief 
Justice Marshall, he deserted the divine art, 
and chose what is generally considered a 
very dissimilar profession. 

He commenced the study of the law in the 
office of the late Chief Justice Samuel Sew- 
all, of Marblehead, but on the appointment of 
that gentleman to the bench of the Supreme 
Court of Massachusetts, he transferred his 
residence to» Salem, and completed his legal 
studies under Judge Putnam of that place. 
In July, 1801, he was admitted to the bar in 
Essex County. This, it will be remembered 
was a period of the most intense political ex- 
citement. Mr Jefferson’s election had taken 
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and the country was agitated in every quar- 
ter by the excitements of the contest. At 
the time of Mr Story’s admission to the bar, 
he was the only lawyer in the county known 
or suspected to be, what was then called, a 
democrat. His position was, therefore, ne- 
cessarily attended with difficulties and dis- 
couragements, for there is no despotism like 
that of an organized party. But he brought 
to his profession qualifications before which 
no obstacles can Jong stand—talent, industry, 
enthusiasm, and an exclusive devotion to his 
pursuit. Party prejudice soon yielded to the 
evidence daily given by him of professional 
attainments and talent for business, Clients 
soon began to frequent Mr Story’s office, be- 
cause they always found him there, ready to 
do their business, and able to do it well. 

In 1805 he was chosen a representative of 
the town of Salem, in the legislature of the 
Commonwealth ; and from that period till his 
appointment to the bench of the Supreme 
Court of the United States, he was annually 
re-elected. It was a matter of course, with 
his talent and intellectual force, that he 
should stand in the first rank of the political 
phalanx. To these general qualifications, he 
added one not necessarily connected with 
them, and possessed by very few persons, in 
the same degree as by himself. We mean 
the talent of a vigorous extempore speaker. 
It is unnecessary to say to a considerable 
portion of our readers, that, in this point, per- 
haps the most important among the qualifica- 
tions of a public man, he had few equals, and 
no superior. It may be added, at this day, 
without offence, that on his entrance into the 
legislature, the preponderance of debating 
talent was on the opposite side; and Mr 
Story was pliced, not less by necessity than 
qualification, in the position of a leader; a 
position which he supported with distinguish- 
ed success, during the entire period of his 
legislative career. 

The time, as we have already observed, 
was one of intense party excitement. It was 
the period of the restrictive system of Mr 
Jefferson. Mr Story was an ardent and 
staunch member of the republican party, and, 
as a matter of course, gave those measures his 
zealous support. In 1808, on occasion of the 


resolutions moved by Mr Gore, (then at the 
zenith of his popularity, influence, and pow- 
er,) against the embargo, it devolved on Mr 
Story, young as he was, to lead and close the 


debate, in support of the policy of the admin- 
istration of the general government. While 
this fact sufficiently illustrates the characte; 
which he had so promptly acquired to hin. 
self, as a politician, it should be remembered 
to his credit, that he did not, at any period, 
permit himself to become the slave of party. 
His principles were always liberal, and his 
manner of asserting them such as self respect 
inspires in a high minded man. He was 
avowedly a disciple of the Washington schoo! 
on al] the great cuestions of national poli- 
tics. 

It is not among the least of his titles to 
the respect and gratitude of the people, that 
at all times, and under the most pressing cir- 
cumstances, Mr Story stood by the law, and 
gave its insti utions his firm, undeviating and 
generous support. There were two occasions, 
in particular, during his legislative career in 
Massachusetts—fresh in the recollection of 
those then upon the stage—and which oughit 
not to be allowed to pass into oblivion,—on 
which he stood by his principles on this sub. 
ject, at a temporary sacrifice of popularity. 
But in the conviction that the course he was 
pursuing was the right one, he would not al- 
low popular clamor to swerve him from the 
straight path of principle, and the sacrifice 
which he then made has been amply indem- 
nified by the public approbation which he has 
since received. 

We allude here to the course pursued by 
Mr Story, respecting the increase of the 
Judges’ salaries in the Supreme Court of 
Massachusetts. At that period the judiciary 
of the commonwealth, partly perhaps from 
the very nature of its functions, was by no 
means popular; but we believe that the chief 
cause of the unpopularity of the bench at that 
time was to be found in the fact that it per- 
mitted itself to be seen too visibly on one 
side of the great political divisions of the 
day. 

In this state of things came on the question 
of the estab/is' iment, on a permanen: founda- 
tion, of the salaries of the Judges of the Sv- 
preme Court of Massachusetts. Before the 
year 1806, the salaries of the Judges were 
about $1200 per annum, and a grant of $500 
or $600 more was usually made on their an- 
nual petition. About this time Chief Justice 
Parsons, enjoying from his practice at the 
bar an income of about $10,000, received his 
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clined to accept the office unless the salary 
should be placed upon a constitutional foot- 
ing, and be inade not only honorable but per- 
manent. The friends of the judiciary, rely- | 
ing upon the liberality and soundness of Mr | 
Story’s views, placed in his nands the cirec- | 
tion of the proposed measure. He accord- 
ingly made the motion for the committee,was 
placed at its head, and drew up the able re- | 
port which granted to the Chief Justice $2500 | 
per annum, and to the associate Judges $2400 
each. 

A most animated and vehement debate 
arose on the passage of the bill. The man- 
agement of the discussion, by the general 
consent of the friends of the measure, de- 
volved on Mr S:ory. A moment's considera- 
tion of the state of the parties, as at that time 
existing in the commonwealth, will prove that 
the fate of the measure was in Mr Story’s 
hands. [tis but bare justice to accord to 
him the merit of its passage. However wise | 
in itself, and however ably supported by its 
other friends, nothing but the vigor of his | 
efforts, the power of his eloquence, and the 
weight of his personal and political influence, 
would have carried it through. 

It has been already observed that this step | 
was attended, on the part of Mr Story, witha 
temporary sacrifice of popularity. Chief Jus- 
tice Parsons was, perhaps, as obnoxious to 
the democratic party generally, as any indi- 
vidual in the Commonweaith, and peculiarly 
so to the leading press of that party, and its 
principal writer. But Mr Story’s efforts, in 
this honorable and patriotic cause did not 
stop here. T'woorthree years of experience | 
satisfied Chief Justice Parsons, that, even 
with the increase which had been made in the 
salary, the sacrifice which he had made in| 
coming upon the bench, was not merely one 
of affluence, but of the competence required | 
for the sujport of a family; and he came to | 
the determination to return to the bar unless | 
a further addition to the salary should be made. | 
The subject was again (1809) brought forward 
under the auspices of Mr Story, although it 
was not deemed advisable that his name 
should again be placed at the head of the 
committee. ‘Ihe bill, however, which was | 
reported, was, we believe, drafted by him; at 
any rate, it was matured by his aid, and un- 
der his influence. It proposed to give the 
Chief Justice $3500, and the associate J udges 
$3000 each per annum. At this period the 
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complexion of the General Court was differ- 
ent from what it had been on the former oc- 
casion, The republican party was now tri- 
umphant in both houses. The Court had not 
grown in favor, and many members of either 
branch were politically opposed to all the 
judges, and very willing to starve them ont 
The debate was protracted and 
ardent. Mr Story again stood at the head 
of the column, and bore the brunt of the battle; 





-and in that position was obliged to receive 


upon his shield more than one shaft from po- 
litical associates, dipped in the poison of per- 
sonality. But the friends of the judiciary 
again triumphed, and the salaries of the 
judges have ever since then remained, as 


then fixed by law. 


Among the subjects which engaged the 
attention of Mr Story, while a member of the 
General Court, was another intim#tely con- 
nected with the legal] institutions of the State. 
This was the introduction of an equity juris. 
diction and of a separate Court of Chancery 
in the Commonwealth, On his motion, a 
committee was appointed on this subject in 
1808, and the well-digested, learned and 
powerful report which proceeded from that 
body, was generally considered the production 


of Mr Story’s pen, though it does not appear 


in the volume of his miscellaneous writings. 

On the death of the Hon. Jacob Crownin- 
shield, Mr Story was elected without opposi- 
tion to Congress. He served but for the ses- 
sion which remained of the terin for which 
he was chosen, and declined a re-election. 
During this brief parliamentary career, his 
active participation was confined to two mea- 


sures in which a peculiar interest was felt in 


New England. He moved for a committee 
to inquire into the expediency of gradually 


-augmenting the navy of the United States. 


This measure he supported in an elaborate 
speech, The measure however, strange as it 
may now appear, was opposed by nearly the 
whole strength of the administration’ party. 
It was put down, not after a calm and delibe- 
rate examination of the measure, as one which 
in the peculiar condition of the country de- 
served a thorough consideration; but it was 
met by a party rally, rejected and thrown out, 
not merely as an extravagant and unprofita- 
ble suggestion, but as a heresy on the part 
of a member of the republican party. 

To render the absurdity of this opposition 
to Mr Story’s motion complete, it must be re- 
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membered that this country was then on the 
eve of a war with the greatest maritime po-ver 
on earth; and when the war was at Jength 
declared, the country was for a long time in- 
debted for all its success to the achievements 
of the few frigates which had withstood the 
storm of administration politics in 1801. It 
was the good fortune, or rather the good 
sense of Mr Story, in his short congressiona] 
career to emancipate himself on this subject 
from the trammels of party, not less signally 
than he had done in the legislature of Mas- 
sachusetts, where he lent his aid, against the 
strong current of political prejifdice, to estab- 
lish the judiciary of the State upon a firm 
and permanent foundation. 

The other measure in which Mr Story in- 
terested himself, during the session of Con- 
gress for which he was a member, was the 
repeal of the embargo, a measure which his 
constituents of all parties had greatly at 
heart, and which they relied on their repre- 
sentative to use his best efforts to effect. It 
is apparent from the published letters of Mr 
Jefferson, as it had indeed been before ad- 
mitted, that this great measure was designed 
by him, not as preparatory to war, but as a 
permanent policy of coercion toward Great 
Britain. 
course not only destructive of the interests in 


which a large proportion of the capital of 


New England and New York was at that 
time invested, but it was undoubtedly a vio- 
lation of the constitution. Mr Jefferson in 
one of his published letters ascribes the fail- 
ure of this favorite measure almost exclu- 
sively to Mr Story. The censure which he 
necessarily incurred from the administration 
party, by this step, may, at this comparatively 
distant day when we can look back calmly 


upon the consequences of these important | 
measures, be considered as the highest pan- | 


egyric which asa politician he could receive. 
The whole strength of the administration 
was put forth to deter Mr Story and his friends 
from proceeding in their patriotic course, but 
in vain ; they saw in it the ruin of the inter- 
ests it was designed to protect; they per- 
ceived that such a measure must be fraught 
with an illimitable growth of fraud and every 
species of commercial immorality ; aud even- 
tually with the total alienation of the affec- 
tions of the people. These views they com- 
municated to the other members of Congress, 
particularly to those of some of the Middle 


States, and steps were in consequence con. 
certed and taken which compelled the aban- 
donment of the measure. 

On his return to Massachusetts, Mr Story 
was again elected to the State legislature ; 
and on the convening of that body in Janua- 
ry, 1811, he was called to the Speaker's 
Chair, in the House of Representatives. On 
the organization of the new house in May, 
1811, he was re-elected to the same station. 
His promptness, decision, and business talent, 
peculiarly fitted him to preside over the de. 
liberations of a large body ; and enabled him 
to discharge the duties of the chair, always 
laborious, and in times of party dissension, 
arduous and delicate, to the universal accep- 
tance of the House. On his retiring from the 
| station, in consequence of his appointment te 
‘the Bench of the Supreme Court of the Uni- 
/ted States, a resolution was moved by his 
| competitor for the chair, Mr Timothy Bige- 
| low, of Medford, “that the thanks of the 
| House be presented to him for his able, 
| faithful, and impartial discharge of the duties 
| of the chair ;” and this resolution was unan- 
| imously adopted on the 17th of January, 1812. 
| No mean tribute in times like those. 
| In November, 1811, the place of associate 





Regarded in this light it was of | justice of the Supreme Cuurt of the United 


States having become vacant by the decease 
| of Judge Cushing, of Scituate, who had filled 
| it from the organization of the government, 


| 


it was tendered to Mr John Quincy Adams, 
| then in Russia, and by him declined ; where 
| upon Mr Story was appointed to the impor- 
| tant office. 

We are not aware that the history of 
America, or of England, presents another 
| case of a judge called to the highest tribunal 
'of the country at the age of thirty-two. In 
most cases it would have been deemed a 
hazardous experiment, to take from the front 
ranks of a political party, a youthful and a 
zealous champion, and to clothe him with the 
ermine of the highest judicial tribunal. That 
President Madison should have done it, in 
favor of an individual with whom he had no 
personal acquaintance, except that which he 
had formed with him two years before, as 4 
strenuous dissident from the counsels of his 
party, places in still bolder relief the dis- 
crimination of that patriotic Chief Magistrate. 
| But he knew his man; and he knew that he 
was placing upon the bench of the Supreme 
Court, a mind stored with sound legal learn- 
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ing, trained in a good professional school, 
endowed with the precious gift of a passion- 
ate love of truth, and bent on obtaining it at 
whatever hazard. Never was a measure more 
amply justified in the event. 

Judge Story came to the Supreme Court 
of the United States with tastes and studies 
better fitted for that high office than many of 
the most eminent ef his profession. He was 
less exclusively a student of the common law. 
His classical taste had early led him to the 
fountains of the Roman jurisprudence, and 
the comparison of the continental civilians of 
a later date. These preparatory studies 
were, perhaps, less frequently pursued forty 
years ago than they are now, and there are 
few, we believe, even atthe present day, who 
have more deeply imbued their minds with 
these studies than Judge Story. 

With respect to the various opinions de- 
livered by Judge Story in the Circuit and Su- 
preme Courts of the United States, we can 
do no more than echo the general voice of the 
profession and of the public, by whom they 
are held in the most honorable estimation. 
The reputation of Judge Story in the dry, 
deep learning of his profession, on every 
topic to which it applies, and in the more re- 
cently developed branches of prize law, ad- 
miralcy law, and commercial law, is too well 
established to be advanced by any individual 
attestation. 

In 1820, in consequence of the separation 
of Maine from Massachusetts, it was deemed 
necessary that a convention of the State 
should be called to make the changes in 
the constitution, rendered necessary by that 
event. The occasion was deemed a proper 
one for a general revision of the constitution, 
The convention elected for this purpose, was 
of the highest respectability, and comprised 
as much of the talent, character, intelligence, 
and worth, of the State, as were ever united 
in any political body assembled within its 
limits. Judge Story was one of the delegates 
from Salem, and was among those whose in- 
fluence was most decisively and beneficially 
felt in the body. The judiciary branch of 
the constitution was submitted directly to his 
revision, as chairman of the committee to 
whom that subject was given in trust; and 
on all the other important questions, which 
were considered and debated, his voice was 
heard with that respect which belonged 
equally to his station in the country, his 








familiarity with all its great interests, the 
soundness of his principles, and his rare pow- 
ers of impressing the mind of a deliberative 
assembiy. 

A part of the labors of Judge Story, in this 
convention, lay in the same field in which he 
had, at any early period, and as a member of 
the general court, exerted himself with so 
much advantage to the commonwealtii,—we 
mean the permanency and respectability of 
the judicial establishment. A motion was 
made, and carried by a large majority, to give 
to the legislature authority to diminish, as 
well as to increase, the salaries of the judges. 
Such a principle of course aimed a fatal blow 
at the independence of the court. The pro- 
position was met by the friends of the judici- 
ary, who were aware of its dangerous tenden- 
cy, and by their united, animated, and perse- 
vering efforts, the majority of the convention 
was eventually brought to behold the sub- 
ject in its true light. The speech of Judge 
Story, which was evidently altogether unpre- 
meditated, does not appear in the volume of 
debates, nor in his miscellaneous works. It 
was not surpassed by any thing which fell 
from him during the session of the convention, 
and it deserves to be reckoned, for power and 
efficiency, among the very ablest efforts that 
were made in that body. 

In the year 1828, the Hon. Nathan Dane, 
of Beverly, signified his intention, during his 
life time, to appropriate a portion of the for- 
tune which he had acquired by a long life, 
laboriovsly and honorably devoted to the 
practice of the profession, to the endowment 
of the law school in Cambridge University. 
The wisdom and patriotism of this measure 
were unanimously hailed as appropriate to 
the character of this eminent and amiable 
citizen. Among the objects to which his 
bounty was to be applied, was a professorship 
of law, and having retained to himself the 
nomination of the first professor, he did all 
that could further be done to enhance the 
usefulness of his foundation, by naming Judge 
Story to fill that office. In his acceptance 
of this professorship, and in the contempo- 
raneous appointinent, by the corporation, of 
Mr John Hooker Ashmun, to the other pro- 
fessorship in the law school of the Universi- 
ty, a new era in that institution was created. 
Mr Dane subsequently contributed the funds 
for the erection of the new law college at 
Cainbridge, and it thenceforth has offered ad 
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vantages tothe student at law, which we 
believe are not equalled, and certainly not 
surpassed at any other institution of the kind 
in the country. 

To this new field of usefulness Judge 
Story has brought the whole force of his in- 
nate enthusiasm, and all the affluence of his 
professional learning. On his designation to 
the office he removed his residence from Sa- 
lem to Cambridge, and bas continued in the 
intervals of his official duties to devote him- 
self to his duties in the school. Mr John 
Hooker Ashmun was appointed by the cor- 
poration Royall Professor of Law contempo- 
raneously with Judge Story’s designation to 
the Dane professorship, and they discharged 
their duties in conjunction until the death of 
Mr Ashmun in 1833, on which occasion Judge 
Story delivered an appropriate and laudatory 
discourse, which has been published among 
his miscellaneous works. Mr Ashmun was 
succeeded by Professor Greenleaf, who still 
fills the chair with distinguished ability. 

As a writer, there are perhaps few men in 
this, or any other country, who have accom- 
plished a larger amount of literary and pro- 
fessional] labor than Judge Story. In addi- 
tion to his admirable work, “ Commentaries 
on the Constitution of the United States, with 
a preliminary view of the constitutional his- 
tory of the Colonies and States before the 
adoption of the Constitution,” he has given 
to the world a large and excelient work on 
Pleadings, published, we believe as early as 
1804, which still retains, and will retain, its 
place in the profession. His work on Baii- 
ments appeared ata later period, and two 
successive cditions of Lord Tenderden’s trea- 
tise on shipping, with copious notes, attest 
his inexhaustible learning and untiring dili- 
gence. Besides these he has published other 
valuable additions to the stores of legal knowl- 
edge consisting of the substance of his lec- 
tures delivered in the Law School. When 
we reflect that these works have been pro- 
duced in the intervals of leisure in the labo- 
rious and most exemplary discharge of the 
professional duties of their author, we cannot 
but hold him up as a fitting model, to shame 
the desponding indolence of common minds, 
and to teach the youthful aspirant to renown 
in any walk of life, how high the standard of 
excellence has been raised. 

But the long catalogue of his labors is yet 
far from being exhausted. Besides these 


elaborate productions, Judge Story has con- 
tributed many valuable articles to the volumes 
of the Encyclopedia Americana. Among 
them may be enumeraed the following : 
Congress of tie United States —Contract— 

Courts of the United States—the American 
part of the article on Criminal Law—Pun- 
| hment by Death— Domicil— Equity—the 
| American part of the article on Jury— Law— 
Legislation —Natural Law—.National Law 
—Prize, &c. The pages of the North Amer- 
ican Review have also been frequently en. 
_riched by articles from his prolific pen, chiefly 
/on legal subjects, and his literary addresses 
"and orations are also respectable in number, 
‘and of the very highest order in taste and 
eloquence. We have already alluded to the 
poetic taleat exhibited during his collegiate 
course, and we believe that even now, amidst 
his numerous and absorbing pursuits, he still 
| manages to steal a moment occasionally to 
woo the muse. Yet valuable as his labors 
have been to his country, should he, for the 
sake of those more important studies bid an 
eternal farewell to poetry, we could scarce 
class him with censure amongst those 





Whose fingers dewy from Castalia’s springs, 
Rest on the lyre, yet scorn to touch the strings. 














AMERICAN CASES. 


SUPREME COURT. 


PENNSYLVANIA, JULY TERM, 1839. 
McDoal v. 


In an action on a contract of guaranty that a 
promissory note payable to J. 5. or bearer is 
collectible, insolvency of the drawer excuses 
the want of an attempt to collect the debt from 
him by process. 


Yeomans. 


But such an action can be maintained only by 
him with whor the contract was made, and con- 
sequently not by asubsequent holder of the note. 


And no presumption arises that a holder not nam- 
ed either in the note or in the guaranty, was a 
party to the contract 

‘Tuts writ of error, brought up from the 
common pleas of Snsquehannah county, the 
record of an action on a guaranty endorsed 
on a promissory note for eleven dollars and 
eighty nine cents, drawn on the nineteenth 
of December 1835 by Jonas R. Adams, and 
payable to Samuel Yeomans or bearer at ten 
days from the date. The guaranty was in 
these words: “This may certify that I war- 
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rant the within to be collectible. Brooklyn, 
June 11, 1836—Samuel Yeomans.” The 
execution of it being admitted at the trial, 
the plaintiff offered, in excuse of an action 
against the drawer, proof that he was so ut- 
terly insolvent that an action would have 
been fruitless; which was rejected, and the 
plaintiff excepted. 


Lusk, in support of the exception, insisted 
that it was unnecessary to show that the draw- 
er had been pursued ; anc that proof of his 
insolvency was competent to preclude an 
inference of negligence from inaction: for 
which he cited 9 Serg. & R. 201, 4 Watts 450, 
3 Pennsylv, 18, and 16 Serg. & R. 79. 


Dimmock, contra, denying that recourse 
ought not to have been had to the principal 
debtor in the first instance, contended that 
the case set forth in the offer, would not have 
entitled the plaintiff to recover in the char- 
acter of a mere holder, being deficient in 
proof that he was a party to the contract; 
and he relied on 2 Watts 129, 6 Cowan 624, 
and 5 Wendell 307. 


Gipson C. J. delivered the opinion of the 
court. 

If the drawer was insolvent the contract 
was broken the instant it was made, and the 
guarantee had an immediate right of action 
on it. ‘The words ofa guarantor are to be 
taken as strongly against him as the sense 
will bear, tempered however by the circum- 
stances of the occasion. To warrant that a 
debt is collectible, therefore, is to warrant 
that it is legally demandable, ard that the 
debtor is of competent ability to answer it ; 
not that he will pay it when demanded by 
execution. That an execution would be a 
very satisfactory test of his ability, is indubi- 
table ; but that it is the only legitimate one, 
is disproved by those cases in which insol- 
vency has been established by matter in puis 
as a Jegal excuse for an omission of notice 
by an indorsee ; and it would be unreasona- 
ble to exact a greater measure of proof from 
a guarantee by suspending his remedy till he 
had demonstrated that there was a breach of 
the contract by actual experiment —a condition 
which, in this case, was not expressly or im- 
plicitly prescribed. It is indeed possible that 
an action prosecuted to extremity, might have 
extorted the debt from the sympathies of the 
drawer’s friends; but it is equally possible 
that an adverse title, though perfect in all its 


parts, might be rendered unavailing by some 
unforeseen accident in an ejectinent against 
the vendee of a warranted title, yet he is not 
bound to hold the possession till itis wrested 
from him by process, to enable him to have 
recourse to his covenant of warranty. ‘These 
are contingencies which, unless they are spe- 
cially provided for, enter not into the stipu- 
lations of a contract. Where an action 
against the principal debtor is made a condi- 
tion precedent, it must first be prosecuted to 
execution ; but that it was intended to be a 
condition, must appear from seme circum- 
| stance or expression in the contract. 

| But the proof, as it was offered, would not 
have shown the plaintiff to be a party to the 
| guarantee. By the seventeenth section of 
ithe British statute of frauds, a promise to an- 
| swer the debt of another, must be in writing ; 
| and the names of the parties, being parcel of 
| it, inust consequently be stated in it; as was 
/heldin Champion v, Plummer (1 N. R. 252.) 
| Unfortunately, that part of the statute has not 
| been re-enacted by our Jegislature ; and it 
might seem doubtful on the principle of Dut- 
ton v. Poole (1 Vent. 318) whether an action 
| could not be maintained by the holder of a 
| guarantied note, who, though unnamed in the 
| contract, is interested in the subject of it, 
| just as a party interested but unnamed in an 
| insurance may have an aciion on an unsealed 
| policy, “for the benefit of J. S. and all others 
| whom it may concern.” ‘Ihe principle was 
_applied also in Lawrason v. Mason (3 Cra. 
| 492) toa general guaranty, addressed by let- 
| terto the person who gained the credit by it. 
| In that case, however, the exigencies of the 
action did not require the security of tlie 
| promise to be extended to a transferee; yet 
I, at first, thought the law might apply the 
guarranty of a note payable to bearer, suc- 
cessively to each holder on the basis of a 
separate promise to each, for which each 
transfer would be a sufficient consideration. 
But it was determined in Grant. v, Vaughan 
(3 Burr. 1522) that the holder’s action on the 
note itself, is sustainable only by force of the 
statute of Anne; and the precedents show 
that the promise must be stated in the de- 
claration to have been made, not to the trans- 
ferree, but tothe designated payee where 
there is one; and consequently that there is 
no promise to any one else, Then, even 
viewing the guaranty as anaccessory of the 
note, which is the most favorable aspect for 
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the plaintiff, it would not afford an action in| notice ; consequently damage from bilging while 
the name of a transferree without help from | lying in the chamber of a lock, in contravention 
the statute, which, however, operates exclu- | oo, a ee oy oe 
sively on the principal contract. But itis| AcrTron in the district court of Alleghany 
not even an accessory ; for as it was said in| county against the defendant as a cominon 
Lamoarieuxr v. Hewitt (5 Wendell 308) it | carrier on the Pennsylvania canal. The 
would have the same effect were it written on | goods, consisting of teas, dry goods, hardware 
a separate paper; and certainly a guaranty | and shoes, were received, at Philadelphia, 
is not separately negotiable by the statute or | the 22d of April, 1836, on board the defen- 
the custom of merchants ; it is a special con- | dants’ towboat, the Columbia, on terms of 
tract, which can be enforced only by a party | delivery, in sixteen days, to the plaintiff in 
to it. That case is the preseut, in every re- | Pittsburg, “in good order, the dangers of the 
spect except that the plaintiff was positively | navigation, fire, leakage, and all other una- 
proved in it to have come in asa subsequent | voidable accidents, excepted.” The boat 
holder, and that here there is no proof at a!] | proceeded on her trip and arrived at Harris- 
on the subject. But the onus probandi rests burg in the morning of the fourth of May, 
on him who seeks to recover ina contract) Where she was detained at the lower lock 
with which he is ostensibly unconnected. ; while workmen were employed in repairing 
As to the suggestion that presumption might | a breach in the lock above. The water was 
stand for proof that there had not been an | drawn off from the upper level, and was rap. 
intermediate holder, in the absence of proof idly subsiding in the level below where she 
to the contrary, it is sufficient to say that a/ Jay, when, in obedience to the regulations 
presumption of fact arises only from a violent | established by the canal commissioners pur- 
probability deduced from the constitution of | suant to a statute, the lock keeper, as he tes- 
things; and is there a violent probability tified, refused permission to let her lie in the 
that a chose in action which was purposely | chamber of the lower lock ; and pointed out 
fitted to the business of general circulation, | a place where she could lie in safety ; not- 
had not been negociated ? Experience, which | withstanding which, she went into the lock 
is the mother of presumptions, answers that at eleven o’clock in the forenoon and bilged 
there is not. Evena bank note, which is a in the night by settling on the bottom which 
constituent of the currency, is nothing else | was unfavorably constructed, and the goods 
than a promissory note payable to bearer,and | were damaged by water. The defendant 
there cannot be one rule for the note of a| gave evidence to show that the boat’s en- 
corporation, and another for the note of an ' trance had not been forbidden; that she was 
individual, or ove law for the town, and an- | tight, staunch and strong; that she was well 
other for the country. There was, in truth,| manned, and ably commanded ; that the locks 
no presumption either way; and as the plain- | were generally safer in grounding than the 
tiff did not propose to prove that he was an bed of the canal; and that boat-masters al- 
actual,party to the contract, the rejection of | ways sought them a3 preferable berths when 
his offer, which contained his whole case, is | danger of grounding was apprehended. ‘The 
entirely defensible. | Judge charged that “a common carrier may 
| limit his responsibility by notices or agree- 
| ments”; and that “if the captain was not cul- 
) pably ignorant of any fact in regard to the 
SePremsca Tens, 1839. | lock ; not deficient in prudence, care or judg- 
| ment; not warned of his danger; the case 
| might be considered to come fairly within 
The common law responsibility of a carrier may | the exceptions named in the contract.” The 
be abridged by an acceptance of the goods on | jury found for the defendant and the plaintiff 


special terms; but these are = which | brought a writ of error 
leave the common law rule in force as to all | . 7 


beside; and they are to be strictly interpreted. 
Excepted ‘ dangers of the navigation’ of a public 








Judgment affirmed. 





Atwood v. The Reliance Transportation Co. 


Findley, in support of his exceptions, cited 
19 Wendell 234,5 Rawle 189, and 4 Whart. 





canal, are such as are incident to it when the | 904, 


trip is made in subordination to the public reg- . ’ 
ulations, of which the carrier is bound to take Forward, contra, relied on Story on Bailm. 
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lat amen an jialncieananiin 
im; 5 Bingh. 217, 4 Bingh. 218, and 5 the measure of the defendant's responsibility 
Rawle 189. in the case before us, would have him exact- 
Gisson C.J. The maxim that any one} ly what the common law prescribes, had it 
may dispense with the benefit of a rule pro- | not been narrowed by a special acceptance. 
vided for himself, is not without its excep-! But the terms of this acceptance operate, as 
tions; and notwithstanding the unfortunate | I have said, as exceptions which leave the 
direction given to the course of the decisions | common law rule in force as to all beside. 
at an early day, it is still almost susceptible | By the terms ‘dangers of the navigation,’ 
of a doubt whether an agreement to lessen therefore, the parties meant to mark those 
the common law measure of a carrier’s re- | perils which are incident to it in a lawful 
sponsibility, like an agreement to sive up a| course of it. Holding the carrier to an ob- 
fee-simple tenant’s right of alienation, or a/| servance of the laws prescribed for its regu- 
mortgagor’s right of redemption, is not void | lation, the owner has a basis for an estimate 
by the policy of the law. That the owner of | of the risk which he is to take upon himself ; 
the goods is left as entirely at the mercy of | but the enhancement of it from a license to 
another, by an agreement like the present, as | transcend them, would be inappreciable ; and 
a borrower would be by an agreement to/| in the absence of express stipulation, such a 
turn his mortgage into a conditional sale, is | license is not to be intended. For damage 
evident from the fact that the carrier has the | occasioned by inattention to those precautions 
exclusive custody ; and that to convict him| which are enjoined to prevent boats from 
of negligence would be as impracticable as it | running foul in passing each other, the car- 
would be to convict him of connivance at | rier would obviously be liable, though he had 
robbery, against which the common law rule | substituted others apparently as efficient ; and 
of his responsibility was intended more espe- | | why not for damage by bilging, which would 
cially to guard. From his servants, who are have been avoided had the boat been where 
usually the only persons who can speak of she ought, by the rules of the canal, to have 
the matter, it would be irrational to expect | been ? That a man will do what the law com- 
testimony which might implicate themselves ;| mands, is surely a presumption on which a 
and the owner can seldom have any account| party may reckon in laying the foundations 
of his property but what they may choose to | of his contract. Now by declining to assume 
give him. Such a state of things is not to | the risks of the navigation, the carrier com- 
be encouraged ; and though itis perhaps too | | pelled the owner to be his own insurer; but 
late to say that a carrier may not accept the | an insurer is not liable to bear a loss incurred 
goods on terms, it is not too late to say that | from a deviation or change of the risk, and 
the policy which dictated the common law | there certainly is a change of it when the 
rule, requires that all exceptions to it be | transit is not made in subordination to the 
strictly interpreted, and that the duty of | ordinances of the navigation. Nor are the 
bringing his case distinctly within them, de- | consequences of the principle to be varied by 
volves on him. What then is the effect of | the illegal practices of other boatmen, Par- 
an acceptance on terms of safe delivery, the | ties are not to be affected by usages in dero- 
dangers of the navigation, fire, leakage, and | gation of laws which bind them; and if the 
all other unavoidable accidents, excepted? | owner of the goods had reason to suppose 
The goods were damaged by bilging inthe | the law would not be violated, in this in- 
chamber of a lock, into which the boat had | stance, by using the locks for an unlawful 
gone for a berth during a subsidence of | purpose, why should he beara risk which 
the water; and the question is whether a loss | was out of the prescribed course of naviga- 
incurred by resting in a prohibited place, is! tion, even though it wer: not so great as 
a loss from an excepted peril of the naviga-| those he would have to bear within it ? The 
hon. | principles of marine insurance,founded as they 
Every contract is supposed to be framed | are on abstract reason and justice, may some- 
on the basis of the laws which therefore are | times be fitly applied to a fresh water con- 
left to regulate those matters for which the | tract; and I recur to a case of it to show that 
parties have not otherwise provided. Thus | he who contracts to bear a risk, may insist 
a lender implicitly stipulates for legal inter- | on all his chances, however inconsiderable or 
est when less is not expressly reserved; and | remote. Upon the principle that the voyage 
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must be prosecuted in conformity to the im- 
plied terms of the policy, it was held in Mid- 
dlewood v, Blakes (7 T, R. 162) that the pur- 
suit of a particular though customary track, by 
direction of the owners, was a deviation, be- 
cause the insured was tacitly entitled to the 
benefit of the captain’s choice and judgment 
at the point of divergence; and yet the 
owners might, in fact, be more competent to 
choose than he. Jt is an implied condition, 
therefore, that no risk be introduced but pre- 
cisely that which the insurer contemplated ; 
and that this cardinal rule of _marine insur- 
ance is applicable to contracts of inland nav- 
igation, is shown by Hand v. Baynes (4 
Whart. 204.) In that case the hides had 
been received at Philadelphia, as was ex- 
pressed in the bill of lading, on board Hand’s 
line, “via. the Chesapeake and Delaware Ca- 
nal,” to be delivered to the consignee in 
Baltimore, “the dangers of the navigation, 
fire, leakage, and breakage excepted.” The 
sloop was not permitted to enter the canal, 


SUPREME JUDICIAL COURT, 
WORCESTER, MASS. OCTOBER TERM, 1839. 
Commonwealth v. Richardson. 


It is not an offence to purchase spirituous liquors 
in less quantities than fifteen gallons; conse. 
quently such purchaser may be compelled to tes. 
tify against one who sells contrary to law. 


A witness is not compelled to testify to that which 
will subject him to a penal prosecution or pun- 
ishment ; but a mere liability to a pecuniary loss 
is not sufficient to exempt him from testifying. 


The court that has the power to try cases, has the 
power to compel a witness to testify before it by 
a summary process of commitment if such wit 
ness refuse to answer proper questions. 


The same rule applies before a grand jury as be- 
fore a traverse jury in regard to the nght to com- 
pel a witness to testify. 

Whether the Supreme Judicial Court has authority 
to discharge persons committed by the Court of 
Common Pleas for contempt—quere. 


Tuis was an application for a writ of 
Habeas Corpus to discharge the petitioner 





which chanced to be shut when she arrived | ¢rom arrest, he having been committed to the 
at it, and the captain, being told that he could | custody :f the sheriff by the judge of the 
not get through under a month, proceeded | Court of Common Pleas for refusing to an- 
to make the trip coastwise, and lost his ves- | gwer an interrogatory propounded to him as 
sel, with her cargo, in a gale at sea; for! » witness before the grand jury. 

which the carriers were held liable, on the A complaint had been made to the grand 
greund that it was his duty to lie by or re-| jury against one Hiram Gould, for selling 
turn, and that the goods, therefore, were not | spirituous liquors in less quantities than 15 
lost in the course of the navigation contem- gallons, against the provisions of the law of 
plated by the contract. Yet the sloop, like the | 1a39, 

tow boat in this instance, was tight, staunch,! Richardson was called as a witness, and 
and strong ; and she was besides perfectly | to the enquiry if G. bad sold him any spiritu- 
competent to a sea voyage. What avails it | ong liquor since the first of June last, ina 
then, that, in a scarcity of water, the chamber | jess quantity than 15 gallons, he declined 
of a lock may be a safer berth than the bed | answering, because the answer thereto would 
of tlie canal ; or that boatmasters may have | criminate himself and subject kim to punish- 
surreptitiously used it as such; or that to) ment, 


have occupied it in this instance, evinces no | “a. 
want of on ar te or ekill ? The naten wes | Allen, for the petitioner, contended that to 


. Y- , 
incompetent to choose it becanse the owner | eee liquor pope aaah a gO 
of the goods had chosen for him. uo being a crime, to p ' 


Nor is it | 
material whether the boat was warned off by 








| encourage and abet in the commission of a 

the lockkeeper’ The use of the lock for the 
purpose to which the master applied it, was 
interdicted by the laws, of which he, and 
every one else, was bound to take notice ; 
and in these respects the direction was er- 
roneous. 

Rocers, Kenepy, and Sereeant, Justices 
concerned. 


crime; that so to aid and abet was a misde- 
meanor, and that for such misdemeanor 4 
party was liable to punishment. To an- 
swer the question might, therefore, crimi- 
nate the witness, and no man is obliged 
to criminate himself. In support of these 
positions he cited Rex v. Higgins, (2 East. 5) 
Rex v. Philipps (6 East. 464) Commonwealth 
v. Harrington (3 Pick. 26.) 





Judgment reversed and a venire facias de 
novo awarded. 





Austin, Attorney General, in reply, said 
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he did not contest any principles of law as 
laid down on the other side, nor deny any of 
the authorities by which they were supported. 
His objection lay tothe application of them. 
But before they could be considered it was 
necessary to dispose of a preliminary objec- 
tion. He denied the authority of this court 
to interfere by this summary process to settle 
the facts or the law of the case. It need not 
be argued that to punish a contempt of court 
by a summary process was within the juris- 
diction of the Court of Common Pleas, That 
court has authority to determine the fact and 
award the penalty. ‘The record shews that 
such has been done here. ‘The petitioner is, 
on the inspection of the record, found to have 
been adjudged guilty of an act within the ju- 
risdiction of the Cour. of Common Pleas, and 
is sentenced according to law. 
fore in “execution upon legal process.” 








quence, resting om the sound discretion of 
that responsible court, are there final. In 
many cases of contempt it would be impos- 
sible to re-examine the case in another tri- 
bunal. Noise, interruption, indecent action, 
affrontive behaviour are cont»mpts, not prove- 
able by witnesses, but seen, decided upon 
and punished by the presiding judge. They 
cannot be recorded or appealed. They rest 
on the manner and the moment, and are irre- 
versible by any other judicial authority. 

The Attorney General considered this a 
very grave point in practice. It had before 
been presented by him in the case of Selden 
Braynard, but the decision was had on anoth- 
er point and this point was not then deter- 
mined. 

On the other point the Attorney General 


He is there- | remarked that it was an: ttempt to extend the 
No | penalty of a statute misdemeanor beyond the 


objection is made tothe form of this process. | language and prohibition of the law, and con- 
‘The case, therefore, comes within the excep- | trary to the intention of the Legislature. A 
tion of the 2d Sec. of Ch. 111 of the Rev, Stat. | broad distinction lies between the present 


by which persons are not entitled as of right | case and the cases cited. 


to this writ, “ who. are in execution by legal 
process civil or criminal.” Nor is he entitled 
ex gratia, because where a party is in custo- 
dy by legal process this court cannot exam- 
ine under this writ the cause of the judgment 
upon which such legal process issued. ‘This 
has been repeatedly decided in this court, end 
especially in Riley’s case, (2 Pick. 172.) Ri- 
ley brought his habeas corpus to be dis- 
charged from the State Prison on the ground 
that the sentence against him was not ac- 
cording to law. The court said; “We cannot 
examine upon this summary process whether 
the additional punishment was rightly award- 
ed or not. The proper mode of relief is by 
writ of error.” In that case it very clearly 
appeared that the judgment of the court was 
erroneous, but no relief could be had ona 
habeas corpus until the erroneous judgment 
was reversed. In this case a court of com- 
petent jurisdiction has decided that the peti- 
tioner is guilty of contempt. So long as that 
judgment stands, the imprisonment is legal, 
and this form of proceeding is not appropri- 
ate to the examination of the validity of the 
judgmeut. Nor is it of any consequence to 


suggest that there is no mode of re-examining 
the judgment of the Court of Common Pleas 
for contempt. If it be so, then such judgment 
is conclusive and final in that tribunal, as 
many other matters of much more cuonse- 





— 


They were cases 
where the principal offence was an act crimi- 
nal in itself and punishable at common law, 


_and the common law, proceeding upon a sys- 


tem, brought under its operation all persons 
concerned as accessories before or after the 
fact. It was as much a part of the eommon 
law to prohibit a person from inciting another 
to commit a misdemeanor punishable by that 
law, as it was to prohibit the doing of that 
act. The operation of a statute, independent 
of the common law, is different ; and he laid 
down this proposition, that when a statute by 
its own force alone makes an act, that would 
otherwise be lawful, a misitemeanor, the crimi- 
nal act cannot be extended by implication be- 
yond the letter of the statute. 

Such is the case here. To trade in ardent 
spirits in any quantity, great or small, is not 
prohibited by the common law. Independent 
of the statute it is nocrime. The statute 
describes the criminal act; and no man can 
come wit:.in the penalty of the statute who 
does not do the act which the statute prohib- 
its. It does not prohibit the purchase. It 
enacts no penalty for purchasing. To sell 
is not a criminal, but a mere prohibited act, 
and therefore the common law doctrine ap- 
plicable to immoral acts, and to such persons 
as incite or procure others to commit them, 
does not apply to this case. The court would 
not incline tv extend the penalties of the 
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statute, nor to repeal it, by construction. He 
had not the slightest doubt it was within the 
perfect constitutional power of the Legisla- 
ture to pass the act, and of course every pub- 
lic functionary was required to sustain it, ac- 
cording toa fair interpretation of its meaning. 
He conceived that it would not be according 
to such meaning to exclude from giving tes- 
timony almost the only class of persons from 
whom the best evidence could be obtained. 


Suaw C. J, delivered the opinion of the 
court. 

The first inquiry is whether, the petitioner 
was liable to be committed ? 
Common Pleas is now the only court of ori- 
ginal criminal jurisdiction in this county ; no 
other court having a grand jury. As a gen- 
eral rule a court that has the power of trying 
cases, has the power to compel a witness to 
testify before it by a summary process. A 


remedy by indictment for such a breach of 
duty on the part of a witness, would be too 
slow a process to be applicable in such a 
contingency. 

The right to compel a witness to testify, 
applies as well in questions arising before 
the grand, as before a traverse, jury ; and the 


mode of enforcing it would be the same. In 
either case, if a witness refusc to testify 
upon matters in regard to which he is bound 
to answer, he may be committed to prison, 
by the order of court, for such refusal. 

How far, then, is the next inquiry, is a 
witness bound to testify ? 

It appears that Richardson was rightfully 
summoned, and had been duly sworn. Was 
he bound te answer the question proposed to 
him? It is contended that he was not, be- 
cause by so doing he would subject himself 
to the danger of punishment for a violation 
of law. 

It is a general rule that a. witness is not 
bound to answer that which can afterwards 
subject him to a penalty or forfeiture, or pun- 
ishment for a criminal offence. 

Whatever may have once been thought, it 
is now settled, that a mere liability to pecu- 
niary loss will not justify a witness in refu- 
sing to testify. 

It is here said that the purchasing of 
spirituous liquors was an inducement offered 
by the witness to the person complained of 
to violate a penal law, and that for such so- 
liciting of another to commit an offence, the 


The Court of 


witness would himself be liable to a crimina| 
prosecution. But the court are of opinion, 
that the witness would not be subject to a 
criminal prosecution by reason of purchasing 
ardent spirit under the circumstances stated. 

In cases of felony the man who procures 
it to be done, or aids him who has committed 
it, is liable to indictment as an accessory. 

But in case of misdemeanors a different 
rule applies, as all who are liable at all are 
liable as principals. It is not, however, uni- 
versally true, as has been contended, that in. 
ducing to a commission of a misdemeanor is 
itself a misdemeanor. There is a large class 
of cases where it does not apply, as where an 
act, innocent in itself, has been prohibited by 
the Legislature. 

The distinction between what is malum in 
se and what is malum prohibitum, is a well 
known one inthe law; and the instances are 
numerous where the distinction applies in 
determining the question now under conside- 
ration. Among these may be mentioned the 
selling of wood without being measured, the 
selling of grain or salt without first being 
weighed. So the principle applies in cases 
arising under our inspection laws. Although 
it is made penal to ship potash, for instance, 
without its having been inspected, it would 
hardly be charged as acrime against tle 
master of a coasting vessel if he were to pur- 
chase a cask of uninspected potash for his 
own use. 

There are, however, a class of cases where 
the act although malum prohibitum is in fact 
malum in se, by reason of the tendency 
of such act to the commission of crime 
and a breach of the peace. Such for in- 
stance is the sending of a challenge to 
fight a duel. ‘The tendency of such a chal- 
lenge is to produce a duel, which if it results 
in death would be a murder, and, therefore, it 
is held that the inducing to this crime by 
sending a challenge is itself a crime. 

In the first supposed class of cases the act 
prohibited was, until the enactment of the 
statute, innocent in itself, and derives its 
criminality entirely from the statute. 

In applying the principles of construction 
to the statute of 1838 regulating the sale of 
ardent spirits, the object of the law seems to 
be to prescribe the place and manner of car- 
rying on the commerce in spirituous liquors, 
and brings it within the class of cases men- 





tioned, where a different mode of selling com- 
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modities than that prescribed by statute, is 
made penal. The purchaser, h»wever, in- 


curs no penalty, nor does he subject himself 


to any prosecution by purchasing the com- 
modity. 

As the answer in the case, therefore, would 
not subject the witness to any punishment or 
penalty, he is bound to answer the interroga- 


tory proposed. 
As this decision renders a consideration 


of the jurisdiction of this court in cases of 





| 
| 
} 


contempt before the Court of Common Pleas | 


of no consequence in this case, no opinion | 


| 


The plaintiff averred in his declaration a 
tender of a good and sufficient deed of the 
estate, and a refusal by the defendants to ac- 
cept the same and pay the purchase money. 

It appeared in evidence that on the Mth of 
April the plaintiff tendered to the defendants 
a deed of the estate, with usual covenants of 
seizin and warranty, and demanded perform. 
ance on their part of the contract, but the 
defendants refused. It appeared also, that 
the farm at the time of making the contract 
and at the time of tendering the deed, was 
under a mortgage to one J. for $1000, which 


is given on the first point argued by the | was then due. 


Attorney General. 


Swan v. Drury and others. 


A contract to convey an estate implies that a 
clear and unincumbered title shall be made to 
the purchaser unless the contrary appears from 
the terms of the contract. 


| 


| 
| 
| 
| 


Consequently, a ten- | 


der of a deed with covenants of warranty of an | 


estate encumbered by a mortgage would not be 
such a performance on the part of the vendor as 
toentitle him to recover damages of the purcha- 
ser for refusing to pay for the estate. 


Where a contract to convey an estate was made 
in writing, at an agreed price, it was held that 
it was not competent for the vendor to show by 
parol declarations made at or before the making 
of the written contract, the purchaser's wil- 
lingness that an outstanding mortgage should re- 
main on the estate. 


Nor was it competent to prove declarations of such 
a willingness made between the time of the con- 
tract and the time of the tender, for the purpose 
of showing a waiver by the purchaser fe right 
to a clear title. 


| 
| 


The plaintiff offered parol evidence that 
before making the contract the defendants 
knew of this mortgage and agreed that it 
might remain on the estate, but the evidence 
was rejected as it tended to set up a different 
contract from that which was afterwards put 
in writing and signed by the parties. 

The plaintiff then offered to shew that be- 
tween the making the contract and tender of 
the deed, the defendants had said they would 
not insist upon the removal of this incum- 
brance, and this the plaintiff contended was 
a waiver by the defendants of their right to 
a clear title to the estate. ‘he judge ad- 
mitted the evidence for the purpose of ex- 
plaining the acts and intentions of the par- 
ties at the time of the tender, and ruled that 


| parol declarations made before the time of 


the tender, would not amount to a waiver un- 
less from the whole evidence the jury should 


| find that at the time of the lender the defen- 
| dants intended to waive objections to the ex- 


But evidence of such waiver at the time of the | istence of the incumbrance ; to which ruling 
tender is competent, and if made, a tender of a | the plaintiff excepted, the jury having return- 


deed with warranty would be sufficient to entitle | ed a verdict for the defendants. 


the vendor to recover damages for the non-pay- | 
ment by the purchaser of the purchase money. | 


Tuts was an action of assumpsit upon the 
following contract. “ This may certify that 
I (plaintiff) have sold my home farm where | 
now live this 28th day of March, 1837, to 
(defendants) also &c. for which the said (de- 
fendants) agree to pay the sum of $3000 for 
the same. ‘lhe said (defendants) do agree 
to pay $800 by undoubted notes when the 
deed is ready and made out for them; the 
remainder to be paid, $200 a year and inter- 
est. The said (defendants) do agree in case 
they do not have the farm as above mentioned, 
to forfeit and pay the sum of 150 dollars on 
demand.” Signed by the defendants. 





The questions were argued by Brooks for 


| plaintiff and by Washburn for the defendants. 
} 


Wipe J. delivered the opinion of the 
court. 

It appears in this case that the plaintiff 
tendered a deed of the estate containing the 
usual covenants of warranty, but the judge 
who tried the case was of opinion that by 
the legal construction of the contract the 
plaintiff was bound to tender a conveyance 
of an unincumbered title to the estate before 
he could demand payment of the defendants. 
And this construction is clearly correct. It 
may be laid down as a general rule that 
when a vendor agrees to convey an estate he 
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is bound to give a clear and unincumbered 
title unless there is something in the terms 
of the contract itself, which shows a differ- 


ent intent on the part of the contracting par- | 


ties, 

It is, therefore, clear that in this case the 
defendants were entitled to an unincumbered 
estate, and were not bound to accept a deed 
while the mortgage was outstanding. 

As to the competency of the evidence of- 
fered by the plaintiff of declarations made 
before and at the time of executing the writ- 
ten contract, the ruling of the judge at the 
trial was correct. The effect of this evidence 
would be altogether inconsistent with the 
intention of the parties as expressed in their 
written contract, ind would not therefore be 
admissible. 

A question was also made at the trial as 


toa waiver by the defendants of their right to | 


insist upon a clear title to the estate, and the 
plaintiff was permitted to introduce the de- 


fendants’ declaration to show that there was | 


such a waiver at the time of the tender of 
the deed. Further than this the evidence 
was not competent, for if it is regarded in the 
light of a mere contract it was made without 
consideration, and could not be enforced. 

It was, moreover, attempting by parol to 
form a different contract from the one declar- 
ed on, and the ruling of the judge at the trial 
was therefore fully sustained. 

Judgment on the verdict. 


Sigourney, appellant, v. Subley. 


A judge of Probate who is interested in an estate 


as a creditor has no jurisdiction thereof; and a | 


Washburn for appellant. 


Merrick for respondent. 


Tue Court held that as this was a cage 
| where general administration must be granted 
| in the next oldest adjoining county under the 
provisions of the Revised Statutes Ch. 83. 
Sec. 15, the judge of this county had no ju- 
risdiction whatever in the matter. Specia| 
administration must be granted by the judge 
who has jurisdiction over the estate, and 
great practical finconvenience would result 
from a different rule, for the inventory would 
be to be returned in one county, and the ad- 
ministrator be held to settle the account in 
another. 
Decree reversed. 





Bailey and others v. Bryant. 


| In an action against an officer by one of two attacb- 
ing creditors for applying money claimed by the 
plaintiff upon the other creditor's execution, th: 
declaration of such other creditor may be given 
in evidence against the officer provided he has 
indemnified the officer for having so paid over 
the money. 


A creditor may authorise his debtor to cause a suit 
to be commenced and _ property attached to se- 
cure the debt due, and such attachment would 
be valid. 


So if at the time of contracting a debt the debtor 
should expressly agree with the creditor to cause 
a suit to be commenced and property attached 
in case of his, the debtor's, being embarrassed, 
such debtor may authorise such a suit to be cow- 
menced, and an attaciiment thereupon made 
would be valid although not known to the cred- 
itor at the time, if the creditor affirms it when 
known to him. 





Tris was an action against an officer for 


grant by him of administration, either general | neglecting to apply a sum of money on the 


or special, upon such an estate would be void. 


Tus was an appeal from the decree of the 
Judge of Probate appointing one N. special 
administrator on the estate of Andrew Si- 
gourney, late of Oxford, deceased. 

One of the reasons of appeal was that the 
judge being a creditor of the estate was in- 
terested therein, and had no jurisdiction in 
the case. Ata former term of this conrt it 
was determined, that, as the judge was a cred- 
itor of the intestate, he had no authority to 
grant general administration of the estate ; 
and the question now raised was whether he 
had so far jurisdiction as to grant special ad- 
ministration under the Revised Statutes Ch, 
64, Sec, 6. 


plaintiffs execution against one Williams. 
It appeared that a writ in favor of one Ran. 
dal] was put into the defendant’s hands with 
directions to attach Williams’s property, and 
that the plaintiff's writ was put into his hands 
a few minutes after, upon which the same 
property was attached. 

Both actions proceeded to final judgment 
and execution, and both parties claimed that 
the defendant should apply the proceeds of 
the property which he had attached upon 
their respective executions, each giving the 
defendant boncs of indemnity fur so doing. 

The principal question in the case related 
to the validity of Randall’s attachment. Upon 





the trial the plaintiff offered Randall’s depo- 
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sition which had been taken in another ac- 
tion, not now pending, which was admitted, | 
although objected to by the defendant, by 
which it appeared that ne knew nothing of the | 
writ having been made until the day after the | 
attachment was made. It appeared, however, 
that when Williams gave the note upon which 
Randall’s suit was commenced, he promised | 
if he got into any difficulty he would secure | 
him, although the manner .n which security | 
was to be made was not stated. It appeared, 
also, that on the evening before the writ was 
made, Williams went to P. where Randall 
lived, and saw a brother of R. and told him 
there was trouble at L. where Williams lived ; | 
that he was going to Worcester to secure 
some debts, and requested the brother to tell 
his friends about it. Williams did not name | 
whom he was going to secure. It appeared 

that Williams went to Worcester, caused 

Randall’s writ to be made and handed to the | 
defendant, who served it in the afternoon ;| 
and it was testified by Randall’s brother that | 
he communicated his conversation with Wil- | 
liams to Randall in the forenoon of the same | 
day on which the attachment was made, and 

Randal] then said it was no more than he 

expected, and if Williams did not secure him | 
he was a rascal. 

Upon this statement the plaintiff’s counsel 
contended that the attachment having been | 
made without Randall’s knowledge or direc- 
tion was void as against the plaintiff. 


Morton J. gave the opinion of the court. | 

The only question here is as to the validity | 
of the attachment by Randall. As every 
thing upon the face of the proceedings ap- 
pears to be regular, the burden of proof is | 
upon the plaintiff. In order to sustain this, | 
the plaintiff offered the deposition of Randall | 
not as a deposition, but as a declaration of | 
his to show his want of knowledge of the at- 
tachment being made. It was said that this 
was not competent, because Randall was not 
a party to the record and might have been | 
called as a witness by the plaintiff. But it | 
is very clear from principle, as well as by the | 
authorities cited by the plaintiff's counsel | 
that his declaration was competent evidence. | 
The officer was a mere stake holder and | 
Randal] was in fact the party in interest. 

The declaration of Randall shews clearly | 
that he had no knowledge of the suit in his 
name having been commenced until after ' 
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the plaintiff's attachment had been made, 
But the defendant contended that the suit was 


|commenced by his previous authority, and 


that this results from Williams’s agreement, 
when the note was made, to secure him if he 
It has been contended 
that Williams could not be an agent of Ran- 
dall to negotiate with himself as principal, 
about making security for this debt. But it 
was competent for him to execute a nakec 
power, and if he had been directed by Ran. 
dall, or had made an express agreement to 


| cause a writ to be made, it would have been 
a sufficient authority for him to have employed 


an attorney to make the writ on Randall’s ac- 


count. 


In this case the condition had happened 
upon which he was to act. There was, more- 
over, What may be regarded as a ratification 
by Randall of Williams’s jnatended act, be- 
fore it was done. He was notified in the 
forenoon of the day on which the attachment 
was made that Williams was in difficulty, 
when he might if he had not relied on the 
promise to secure him, have taken measures 
to secure himself. 

The court are therefore of opinion that 
there was a sufficient authority in Williams 
to cause the attachment to be made, and that 
the defendant rightfully applied the proceeds 
of the property attached upon Randall’s exe- 
cution. 

Washburn for the plainliff. 


Brooks for the defendant. 





Barton v. Rice and others. 


A father having let his son have a sum of mone 
took from him a note payable on demand wit 
interest; the father died and the son was ap- 
pointed administrator upon his estate. Held 
that it was not competent for the son to prove 
by parol evidence that the money so received 
was an advancement, that when the note was 
given the father said hé should never call for 
the same, and that the son must not expect any 
thing more out of his estate. 


Whether “ gifts and grants,” in order to be con- 
strued as advancements must be declared to be 
such in writing—quere. 

Dest upon a Probate Bond. The defen- 
dants having confessed a forfeiture, it was 
referred to a Master to report the amount due 
from Rice as administrator upon his father’s 
estate. 

By areport of the Master it appeared that 
the intestate left real estate amounting to 
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S—, to one sixth part of which the adminis- 
trator was entitled as heir at law of the de- 
ceased. No part of the real estate had been 
administered, and the share of the administra- 
tor, he being insolvent, had been attached by 
his creditors. 

The amount of the inventory of the per- 
sonal property of the intestate was $—, in- 
cluding a note given by the administrator to 
his father in his life time, payable on demand 
and interest. The debts of the intestate had 
been chiefly paid, and if the note aforesaid 
was to be accounted for, there would bea 
balance of S— to be distributed among the 
heirs at law of the deceased. 


The sureties in the probate bond offered 
to prove by parol evidence that at the time of 
making said note, the father 'et his son have 
the amount for which it was given in money, 
and at the same time told him that he never 
should call on him to pay it, but that he, the 
son, must not expect any thing more out of 
his estate. 

This evidence was rejected, and the amount 
of the note was embraced in the balance 
found due by the Master, and reported ac- 
cordingly. 

The question was submitted io the court 
as to the competency of the evidence offered, 
and whether the note should be regarded as 
an advancement. 


Tue Jupee who gave the opinion of the 
court remarked that he was not aware that 
any decision had been made under the Re- 
vised Statutes as to the effect of the terms of 
the 9th Sec. of Ch. 61 in regard to “ gifts and 
grants,” and whether these must be declared in 
writing, to have been made in advancement, 
in order to be taken as such,and he did not 
mean to touch that question in deciding this 
case. 

The evidence offered here was not adinis- 
sible, for in the first place it would expressly 
contradict the terms of the note itself, and 
in the next place if it was intended as an ad- 
vancement, the testimony, when taken all 
together shows that the father intended this 
to be the full share of this son. If the declar. 
ation meant any thing, it was that the intes- 
tate intended to make a will whereby this in- 
tention should be carried into effect. But 
as he never made such wil], the note remain- 
ed good against the son, and is properly 


Goodrich v. Rogers. 
The Statute of 1785 Ch. 62 gives an action of tres. 


pass by a tenant in common against his co-ten. 
ant for cutting trees, &c. upon land held jp 
common ; Held that such action survives against 
the administrator of such co-tenant ; Held, also, 
that though the statute gives the injured party 
treble damages, an action to recover the same 
is not barred by the statute limiting penal ac. 
tions. 


A statute which gives a penalty or forfeiture by 
the a of recompense to an injured party is 
not technically a penal statute. 

THis was trespass quare clausum by a 
tenant in common against the administrator 
of his co tenant, to recover treble damages 
for cutting a quantity of hoop poles by the 
intestate upon lands held in common by him- 
self and the plaintiff, without giving the 
plaintiff notice in writing of his intention so 
todo. The action was founded upon the 
Statute of 1785, Ch. 62, Sec, 1. 

The act complained of was committed in 
Nov. 1831. The intestate died in 1834, and 
the suit was commenced in Sept. 1837. 

Two grounds were assumed by the defen- 
dant; Ist. that the action did not survive 
against an administrator ; and 2d. that the ac- 
tion was barred by the statute of limitations 
as a penal action. 


Washburn for the plaintiff. 
Wood for the defendant. 


Putnam J. gave the opinion of the court. 


1828. Ch. 112 does not apply to any actions 
but such as might be pending at the death 
of the testator or intestate. But the court 
are of opinion that the object and effect of the 
statute was to bring injuries to real estate 
within the principle of survivorship of actions 
at common law, and that the action in this 
case might have been originally commenced 
against the administrator of the intestate in 
the same manner as against the intestate 
himself. 

The second question is whether this is to 
be regarded as a penal action ; and the court 
think 1. is not. 

This is in the nature of a remuneration for 
an injury done to the co-tenants of the de- 
fendant. No other person than one of the 
co-tenants can bring the action, and the pen- 
alty when recovered goes to the co-tenants 





charged in his administration account. 


_in the way of compensation. 


It has been contended that the statute of 
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Penal actions on the contrary are designed 
to secure the peace or to give relief to the 
citizens generally, and not to provide a rem- 
edy for an individual injury. The distinction 
between penal statutes and those designed 
to give recompense to parties injured, is well 
defined in the case of Woodgate v. Knatch- 
bull (2 T. R. 154) and in a note to that case 
which were cited by the plaintiff’s counsel. 

The present comes within a pretty large 
class of cases where penalties are provided 
in the way of extraordinary damages, but 
which have never been regarded as penal ac- 
tions: such as injuries arising from defects 
in highways, damages done by dogs, and 
forfeitures incurred by sheriffs &c. for re- 
fusing to pay over moneys collected by them 
and the like. 


Judgment for treble damages. 


Thayer v. Clemence. 


A. conveyed to B. an estate “with the incumbrance | 
on a mortgage deed to 8. T. for the payment of | 


$500,” and in the covenants in the deed except- 


ed “the mortgage deed above mentioned.’’ The | 


mortgage was in fact for a larger sum than $500; 
Held that this amounted to a covenant that the 
incumbrance did not exceed S500, and the gran- 
tee of the original purchaser having been com- 
pelled te pay the full amount of the mortgage to 
save his estate, was entitled to recover against 
the original grantor upon his covenant of war- 
ranty; that the original grantee having paid 
part of the mortgage was no objection to the 
plaintiff's recovering for the breach, and that the 
measure of damages was the excess of the mort- 
gage debt over $500 at the time of the original 
conveyance, with interest thereon from the date 
of the conveyance. 


Tus was an action of covenant broken up- 
on covenants contained in a deed made by the 
defendant to one N. under whom, through 
sundry mesne conveyances, the plaintiff 
claimed title. 

The deed of the defendant purported to be 
a conveyance of an estate “with the incum- 
brance on a mortgage deed to S. T. for the 
payment of $500.” In the usual covenant 
against incumbrances the grantor excepted 
“the mortgage deed to S. T. above mention- 
ed,” and in the covenant of warranty the 
grantor covenanted to warrant and defend, 
&c. “except as aloresaid.” 

While N. held the estate he paid $100 of 
the mortgage to S. T. and when he sold the 
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estate to one C. he recited that the estate 
was subject to a mortgage to S. T. on which 
$400 was due, and in C.’s deed to the plain- 
tiff the mortgage was referred to as being 
for the sum of 8400, 

While the estate was in the plaintiff's 
| hands S. T. brought an action upon his mort- 
gage, and recovered conditional judgment 
| for possession of the estate, and it was found 
| that the mortgage instead of being for $500 
| greatly exceeded that sum, The plaintiff, 
| to save his estate, paid the full amount of the 
, mortgage to T. and now sought to recover 
all the excess of said mortgage over $500. 
| It was contended for the defendant that by 
| the exception of the “mortgage deed” in the 
covenants in the deed, the defendant was not 
| liable in covenant. That if he was liable at 
| all, it was to N. as upon a personal covenant 
| that did not run with the Jand. 


| Child & Allen for the plaintiff. 
| Botlom §& Washburn for the defendant. 














Tue Court held, that the exception men- 
tioned in the premises of the deed, was to be 
regarded as a mere matter of description of 
| the incumbrance then existing upon the es- 
‘tate, and that the covenants referred to that 
‘accordingly. The description of the incum- 
| brance not corresponding with any mortgage 
'deed actually existing, it must be taken to 
/mean that the incumbrance upon the estate 
did not exceed $500. 

| Although the parties might have ascertain- 
ed the actual amount due on the mortgage 
by inquring of the mortgagee, yet the pur- 
| Chaser was not bound to do this, but was en- 
| titled to recover notwithstanding any knowl- 
edge he might have upon the subject provid- 
ed the covenan. covered this incumbrance. 


It was said in the argument that this was, 
if any thing, a covenant against incumbran- 
ces and did not run with the land. This 
might be true, but it was also a covenant of 
warranty which runs with the estate, and may 
be broken by an outstanding mortgage being 
enforced, as was done in this case. The de- 
fendant, therefore, is bound to make good his 
warranty, and this he can only do by paying 
the excess due on the mortgage at the time 
of his conveyance to N, over $500, and in- 
terest. And this is the measure of dama- 
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[Selections from !3 Peters’s (U. S.) Reports, and 8 
Gill and Johnson's (Md.) Reports. } 


ACKNOWLEDGMENT OF DEEDS. 


A deed was executed and acknowledged 
under a decree, “W. M. Duncanson, guardian 
for Marcia Burns ;” and acknowledged by 
the guardian “to be his act and deed as guar- 
dian aforesaid, and thereby the act and deed 
of the said Marcia.” This is a good execu- 
tion and acknowledgment. Van Ness v. 
The Bank of the U.S. 17. ‘ 





ACTION, 


The defendant in an action in the circuit 
court, had, with others, received the proceeds 
of a joint and several promissory note dis- 
counted for them at the bank of the metropo- 
lis, and this note was afterwards renewed by 
their attorney, under a power of attorney, 
authorizing him to give a joint note ; but he 
gave a joint and several note, the proceeds 
of which the attorney received, and appropri- 
ated to pay the note already discounted at the 
bank. The interest of the sum borrowed was 
paid out of the muney of the parties to the 
note. Held, that although the power of at- 
torney may not have been executed in exact 
conformity to its terms; and may not have 
authorized the giving of a joint and several 
note, a question the court did not decide ; 
yet the receipt of the proceeds of the note by 


| held, that although the mortgage was not 
valid as the deed of the corporation, it was 
sufficient to convey a title to the mortgagee 
in the machinery; and that he could main- 
tain an action of replevin for them against 
the marshal. Anthony v. Buller, 423. 





AMBIGUITY, 

Extrinsic evidence is not admissible to ex- 
plain a patent ambiguity, that is, one appa- 
rent on the face of the instrument; but it is 
admissible to explain a latent ambiguity ; 
that is, one not apparent on the face of the 
instrument, but one arising from extrinsic 
evidence ; that is but to remove the ambigu- 
ity by the same kind of evidence as that by 
which it is created. Bradley v. The Wash- 
inglon, Georgetown, and Alexandria Steam 
Packet Company, 89. 

2. Extrinsic parol evidence is admissible 
to give effect to a written instrument, by ap- 
| plying it to its proper subject matter, by prov- 
|ing the circumstances under which it was 

made; whenever, without the aid of such 
| evidence, the application could not be made 


|in the particular case. 16, 








ASSETS. 

A bill was filed claiming a specific per 

| formance of an alleged contract to convey a 
house and lot in Georgetown, for the benefit 


| of the wife of the complainant, the complain- 


the attorney, and the appropriation thereof to | ant having expended a large sum of money 
the payment of the former note, was sufficient | in improving the property, in the expectation 
evidence to sustain the money counts in the | that it would be conveyed as required by the 


declaration. Moore v. The Bank of the Me- 
tropolis, 402. 

2. A mortgage was executed by D. G. as 
the agent of the union steam mill company, 
conveying to the mortgagee certain lands in 
Rhode [sland, with a woollen mill and other 
buildings, with the machinery in the mill. 
D. G. was, and had been the general agent 
of the company, and as such, had made all 
purchases and sales for the company, and the 
mortgage was executed by him, with the con- 
sent and authority of the persons who at the 
time of its execution were members of the 
company. The machinery and other movea- 
bles had been taken in execution by the mar- 
shal of Rhode Island, under an execution 
issued on a judgment obtained after the 
mortgage against the company. The court 


bill. The court, not considering that suffi- 
cient evidence of an agreement to convey the 
property was given, ordered that the property 
should be sold, and out of the proceeds that 
the advances made by the complainant should 
be repaid. The property sold for a sum far 
less than the amount expended. Held, that 
the balance unpaid after the sale, was not a 
debt due by the estate of the father of the 
wife, and could not be claimed of his repre- 
sentatives, the estate being insolvent. Aing 
v. Thompson and another, 128. 

2. (Money paid to legal representatives.) 
The Joseph Secunda was condemned for a 
violation of the laws of the United States, 
prohibiting the slave trade; and by a de- 
cree the district court of Louisiana aliowed 





the claim of the collector, the surveyor and 
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naval officer, who had prosecuted for the 
forfeiture, to a portion of the proceeds of the 
sale of the property condemned. This decree 
was afterwards reversed, and the whole pro- 
ceeds adjudged to the United States, on an 
appeal to the supreme court. 
erson, the surveyor, afterwards died; and in 
1831, congress passed an act for the relief of 
the collector, the heirs of William Emerson, 
and the heirs of the naval officer; under the 
authority of which the sums which had been 
adjudged to those officers, and which had re- 
mained in the district court of Louisiana, 
were by an order of the court paid to them 
according to the provisions of the law. One 
of the creditors of William Emerson claimed 
the sum so_ paid to his legal representatives, 
as assets for the payment of his debt. Held, 
that the payment made by order of the dis- 


trict court to the minor children of William 


Emerson, as his jegal heirs, was rightfully 
made; and that the same cannot be consid- 


ered in their hands as assets for the payment | 


of the debts of their father. Emerson’s heirs 


v. Hall, 409. 


ASSUMPSIT. 


(For tobacco instead of money.) Under 


the provisions of different acts of assembly, | 
some of them passed more than a century ago, | 


and when tobacco passed as currently as 


money, assumpsit will lie in Maryland, as | 


well for tobacco, (where the contract is for 
payment in tobacco), as for current money, 
and in some such cases judgments have been 
rendered for tobacco. Marshall v. McPherson, 
8G. & J. 333. 


2. (Dower.) A widow having a right of) 
dower in the lands of her deceased husband, 


may, instead of suing for, or receiving an as- 


signment of her dower, by arrangement with | 


the heir at law, or devisee, suffer him to rent 


out the lands, with the understanding that | 


she, in lien of her dower, is to receive her 
proportion, or one third of the annual rent. 
In which case, if the heir at law, or devisee 
rents out the lands, and receives the rents, 
and keeps from the widow her just propor- 
tion, she may recover in assumpsit. And if 
she marry again, her husband having an in- 
terest in the land, by virtue of his wife’s 
right of dower, may in lieu of an assignment 
of dower make a like arrangement and re- 


William Em- | 


cover his just proportion of the rents receiv- 
| ed to his use, in the life-time of his wife, in 
} an action of assumpsit, brought either before 
| or after herdeath. Jd, 





BILLS OF EXCHANGE, 


A person who takes a bill, which on the 
| face of it was dishonored, cannot be allowed 
} to claim the privileges which belong toa 
bona fide holder without notice. If he chooses 
| to receive it under such circumstances, he 
takes with it all the infirmities belonging to 
, it; and is in no better condition than the per- 
son from whom he received it. There can 


a BP a 
| be no distinction in principle, between a bill 


| transferred after it is dishonored for non-ac- 

ceptance, and one transferred after ij has 
| been dishonored for non-payment. .dndrews 
v. Pond and another, 65. 


2. The acceptor of a bill of exchange 
stands in the same relation to the drawee, as 
the maker of a note does to the payee ; and 
)} the acceptor is the principal debtor in the 
case of a bill, precisely like the maker of a 
note. The liability of the acceptor grows out 
of, und is to be governed by the terms of his 
acceptance ; and the liability of the maker of 
a note, grows out of, and is to be governed 
by the terms of his note: and the place of 
payment can be of no more importance in the 
one case than in the other. Wallace v. 


McConnel, 136, 


3. In actions on promissory notes against 
the maker, or on bills of exchange where the 
‘suit is against the maker, in the one case, 
and the acceptor in the other, and the note 
or bill is made payable at a specified time 
and place ; it is not necessary to aver in the 
declaration, or prove on the trial, that a de- 
mand of payment was made, in order to main- 
tain the action. But if the maker or accep- 
tor was at the place, at the time designated ; 
and was ready and offered to pay the money; 
| it was matter of defence to be pleaded and 
| proved on his part. 1b. 
| 4. (Foreign.) The plaintiffs in an action 
- the second set of a foreign bill of ex- 


/change, which was protested for non-accep- 
‘tance, with the protests thereto attached, can 
| recover, without producing the first of the 
same set, or accounting for its non-produc- 
tion. Downes v. Church, 205. 
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CARRIERS. was engaged, and the accident was occasioy- 


(Liability of owner of stage coach.) In| ed by no fault or want of skill or care on his 
an action against the owner of a stage coach 2 Ayont os A 
used fur carrying passengers, for an injury | but by physical disability arising from ex 
sustained by one of the passengers by the | | . ; 
upsetting of the coach, the owzer is not lia- | incapable for the time to do his duty ; then 


| . ‘ . . 
ble, unless the injury of which the plaintiff | the owner of the stage is not liable in an 
action for damages, for an injury sustained 


complains was occasioned by the negligence | 
by a person who wasa passenger. Ib, 


or want of proper skill or care in the driver 
of the carriage, in which he and his wife 
were passengers; and the facts that the car- 
riage was upset, and the plaintiffs wife in- | 
jured, are prima facie evidence that there was 
care 3: \ : ' : , 
relessness, or negligence, of want of skill his previous paper title, and obtains credit on 
upon the part of the driver ; and throws upon | ; 
, the goods or lands, by pledging them for 
the defendant the burden of proving that the | " 

. . , | money loaned he is guilty of fraud: and it 
accident was not occassioned by the driver's | . 
fault. Stokes v. Saltonstall, 181 the true owner stands by and does not make 

Ps PRS cikihid” dit isp ado aaa his title known, he will be bound to make 

2. It being admitted that the carriage W288) good the contract ; on the principle that he 
upset and the plaintiffs wife injured, it is in- | who holds his peace when he ought to have 
cumbent on the defendant to prove that the 


. ‘ spoken, shal] not be heard now that he should 
driver was a person of competent skill, good | he silent. He is deemed in equity, a party 


habits, and in every respect qualified and sui- | to the fraud. The Bank of the United States 
tably prepared for the business in which he | ,, Lee, 107. 


was engaged ; and that he acted on this oc- 
casion with reasonable skill, and with the ut- 
most prudence and caution; and if the disas- | 
ter in question was occasioned by the least 
negligence or want of skill, or prudence on 
his part; then the defendant is liable in the of the encembrences; and-the sume rule 2- 


action. Ib. ~~ ve 
; plies where a junior mortgagee is obliged to 
3. If there was no want of proper skill, or satisfy prior mortgages. He stands as the 
care, or caution, on the part of the driver of a | assignee of such mortgages, and may claim 
stage coach, and the stage was upset by the aj) the benefits under the lien that could have 
act of the plaintiff-or his wife, in rashly and | heen claimed by the assienor. But the et- 
. . . . of e = . 
improperly springing from it, then the defen- | fects of this principle may be controlled by 


dant is not liable to an action: but if the want | acts of the parties. The Bank of the United 
of proper skill or care of the driver placed the | gyaies yp, Peter, 123. 


essengers in a state of peril, and they had ‘ ; : 
ae > & pthc pao “eh saenitin | 8. Where the legislature declares certain 
that the stage would upset,or that the driver | ee anges 0m sean me — 
: ° . . | herent in the courts of equity a jurisdic- 
incapable of managing his horses ; the plain- | ,. 
ey welll ; | tion to order them to be delivered up, and 
tiff is entitled to recover: although the jury | ' 
; on a : | thereby give effect to the policy of the legis 
may believe from the position in which the . . _" 
; . | lature, Clark and another v. Smith, 195. 
stage was placed by the negligence of the dri- 
ver, the attempt of the plaintiff or his wife to 
escape may have increased the peril, or even | CHANCERY PRACTICE, 


caused the stage to upset; and although they | (Decree in England and America.) In 
may also find that the plaintiff and his wife | England the decree always recites the sub- 
would probably have sustained little or no| gtance of the biil and answer and the plead- 
injury if they had remained in the stage. Jb. ings, and also the facts on which the court 

4. Ifthe driver was a person of competent | founds its decree. But in America, the de- 
skill, and in every respect qualified and suita- | cree does not, ordinarily, recite these ; and, 
bly prepared for the business in which he! generally, not the facts on which the decree 





CHANCERY. 
(Fraud.) If A. sells or conveys his lands 
or slaves to B. and then produces to another 


2. It is a well settled principle in equity, 
that a judgment creditor, where he is con- 
pelled to pay off prior encumbrances on land 
to obtain the benefit of his judgment, may, 
by assignment, secure to himself the rigits 











part, or that of the defendant or his agents, 


treme and unusual cold, which rendered hi, 
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is founded. But with us, the bill and 
answer, and other pleadings, together with 


the decree, constitute what is properly con- 


sidered as the record. Whiting and another 
rv. The Bank of the United States, 6. 

9 A decree of foreclosure of a mortgage, 
and of a sale, are to be considered as the 
final decree in the sense of a court of equity; 
and the proceedings on the decree are a 
mode of enforcing the rights of the creditor, 
and for the benefit of the debtor. The origi- 
nal decree of foreclosure is final on the merits 
of the controversy. If a sale is made after 
such a decree, the defendant not having ap- 


pealed as he had a right to do, the rights of 
the purchaser would not be overthrown or | 
invalidated even by a reversal of the decree. | 


— 

3. After a decree of foreclosure of a mort- 
gage and a sale, and the death of the defen- 
dant takes place afterward, it is not necessary 


to revive the proceedings against the heirs | 


of the deceased party, before a sale of the 
property can be made. 4b. 


4, Strictly, in chancery practice, though it | 


is different in some of the states of the union, 
no exceptions to a master’s report can be 
made, which were not taken before the mas- 
ter, the object being to save time, and to give 
him an opportunity to correct his errors or 
to reconsider his opinions. A party neglect- 
ing to bring in exceptions before the master, 
cannot afterwards except to the report; un- 
less the court, on motion, see reason to be 
dissatisfied with the report, and refer it to 
the master to re-examine it, with liberty to 
the party to take objections to it. Story v. 
Livingston, 359. 

5. Exceptions to the report of the master 
must state, article by article, the parts of the 
report which are intended to be excepted to. 
—Ib. 

6. Exceptions to the report of a master, 
in chancery proceedings, are in the nature 
of a special demurrer, and the party objecting 
must point out the errors; otherwise, the 
parts not excepted to will be taken as admmit- 
ted. Jb. 

7. The generai rule in chancery proceed- 
ings is, that all persons materially interested 
in a suit ought to be parties to it either as 


plaintiffs or defendants, that a complete de- | 


cree may be made between these parties. 
But there are exceptions to this rule, and one 


of them is, when a decree in relation to the 
subject matter in litigation can be made, 
without a person having that interest in any 
| way concluded by the decree. Jb. 





& When a complainant omits to bring be- 
fore the court persons who are necessary par- 
ties, but the objection does not appear on the 
face of the bill, the proper mode to take ad- 
vantage of it is, by plea and answer. The 
objection of misjoinder of complainants should 
be taken either by demurrer, or on the answer 
of the defendants. It is too late to urge a 
formal objection of the kind, for the first time, 
at the hearing. Jb 





COLLECTOR OF THE CUSTOMS, 
Even courts of equity will not interfere to 
/assist a party to obtain redress for an injury 
which he might. by ordinary diligence, have 
avoided. And, a fortiori, a court of law 
ought not, when the other party has by his 
very acts and omissions Jost his own proper 
rights and advantages. Bend v. Hoyt, 263, 
2. (Ercess of Duties.) A collector is gen- 
erally liable in an action to recover back an 
excess of duties paid him as collector, when 
the duties have been illegally demanded, and 
a protest of the illegality has been made at 
the time of payment, or notice given that the 
party means to contest the claim. Nor is 
there any doubt that a like action generally 
lies, where the excess of duties has been paid 
under a mistake of fact, and notice thereof 
has been given to tie collector before he has 
paid over the money to the government. Jb. 





CONSTITUTIONAL LAW. 


(Rights of Corporations.) An action was 
instituted in the circuit court of the United 
States for the district of Alabama, by the 
Bank of Augusta Georgia, against the defen- 
dant, a citizen of Alabama, on bills of ex- 
change drawn at Mobile, Alabama, on New 
York, which had been protested for non-pay- 
ment and returned to Mobile. The bill was 
made and indorsed for the purpose of being 
discounted by the agent of the bank, who had 
funds in his hands belonging to the plaintiffs 
for the purpose of purchasing bills of ex- 
| change, which funds were derived from bills 
| and notes discounted by the bank of Georgia. 
|The bills were discounted by the agent of 
| the bank in Mobile, for the benefit of the 
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bank, with their funds, to remit the said funds 
to the bank. ‘The defendant defended the 
suit on the facts that the bank of Augusta is 
a corporation incorporated by an act of the 
legislature of Georgia, and have power such 
as is usually conferred on banking institutions, 
such as to purchase bills of exchange, &c. 
The circuit court held that the plaintiffs 
could not recover on the bills of exchange, 
and that the purchase of the bills by the agent 
of the plaintiffs was prohibited by the laws 
of Alabama, and gave judgment for the de- 
fendant. Inthe case of the United States 
Bank of Pennsylvania v. Primrose, the plain- | ries of the sovereignty by which it is created 
tiffs, a corporation by virtue of a law of the | [t exists only in contemplation of law, an) 
state of Pennsylvania, authorized by its char- | by force of the law; and where that law 
rer to sue and be sued in the name of the | ceases to operate, and is no longer obligato. 
corporation, and to deal in bills of exchange, | ry, the corporation can have no existence, |: 
and composed of citizens of Pennsylvania, and | just dwell! in the place of its creation, and 
of the states of the United States, other than | cannot migrate to another sovereignty. But 
the state of Alabama, (the agent of the bank although it must live and have its being in 
resident in Mobile, and in possession of funds | that state only, yet it does not by any means 
belonging to the bank, and intrusted with | follow that its existence there will not be re. 
them for the sole purpose of purchasing bills | cognised in other places; and its residence 
of exchange.) purchased a bill of exchange, | jn one state creates no insuperable objectic: 
and paid for the same in notes of the branch | to its power of contracting in another. It is 
of the bank of Alabama at Mobile. The bill | indeed a mere artificial being, invisible and 
was protested for non-payment, and a suit | intangible; yet it is a person for certain pur. 
was instituted in the circuit court against the | poses, in contemplation of law; and has been 
payee, the indorser of the bill, The question | recognised as such by the decisions of tly 
for the opinion of the circuit court was, wheth- | supreme court. It is sufficient that its exis- 
er the purchase of the bill of exchange by tence as an artificial person, in the state of 
the United States Bank was a valid contract, | its creation, is acknowledged and recognise) 
under the laws of Alabama, The circuit | by the law of the nation where the dealing 
court decided that the contract was void, and takes place; and that it is permitted by the 
gave judgment for the defendant. The case | Jaws of that place, to exercise there the pow- 
of the New Orleans and Carrollton Railroad | ers with which it is endowed. Jb. 
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ration can make no contracts, and do no acts. 
either within or without the state which cre. 
ates it, except such as are authorized by jts 
charter; and those acts must also be done by 
such officers or agents, and in such manner 
as the charter authorizes. And, if the law 
creating a corporation does not, by the true 
construction of the words used in the charter, 
give it the right to exercise its powers be. 
yond the limits of the state, all contracts 
made by it in other states would be void. J}, 





4, It is very true that a corporation cay 
have no legal existence out of the bounds. 











Company v. Joseph B. Earle, was similar to 
that of the Bank of Augusta v, Joseph B. 


varle. The supreme court reversed the judg- | 


ment of the circuit court in the three cases; 


and held the contracts for the purchase of 


the bills valid ; and that the plaintiffs acquir- 
ed a legal title to the bills by the purchase. 
The Bank of Augusta v. Earle, 519. 


2. Whenever a corporation makes a con- 
tract, it is the contract of the legal entity ; 
of the artificial! being created by the charter, 
and not the contract of the individual mem- 
bers. ‘the only rights it can claim are the 
rights which are given to it in that character, 
and not the rights which belong to its mem- 
bers as citizens of a state. Jb. 


3. It may be safely assumed that a corpo- 


5. Courts of justice have always expound. 
/ed and executed contracts made in a foreign 
country according to the laws of the place in 
which they were made; provided that law 
was not repugnant to the laws or policy o! 
their owncountry. ‘The comity thus extend- 
ed to other nations is no impeachment of sov- 
ereignty. It is the voluntary act of the nation 
by which it is offered; and is inadmissible 
when contrary to its policy or prejudicial to 
its interests. But it contributes so largely 
to promote justice between individuals, and 
to produce a friendly intercourse between tlie 
sovereignties to which they belong; tha! 
courts of justice have continually acted upon 
it, as a part of the voluntary law of nations. 





1b. 
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6. The court can perceive no sufficient 
reason for excluding from the protection of 
: the law the contracts of foreign corporations ; 
‘when they are not contrary to the known 
| policy of the state, or injurious to its inter- 


: ests. It is nothing more than the admission 


‘by the law of another state; and clothed 
’ with the power of making certain contracts. 
‘It is but the usual comity of recognising the 
law of another state. 1/6. 

7. In the legislation of congress, where 


Sindee 


hie 


are all represented, we shall find proof of the _founded ona mistake resulting from such 


general understanding in the United States 

that by the law of comity among the states, 

_ the corporations chartered by one were per- 
mitted to make contracts in the others. Jb. 

8. It is well settled, that by the law of 

' comity among nations, a corporation created 

_ by one sovereignty is permitted to make con- 


' among the several sovereignties of this union. 
| The public, and well-known, and long-con- 


tinued usages of trade ; the general acquies- | 


a / 
’ of the existence of an artificial person created 


” the states and the people of the several states | 


| 


} 





| 


| 


| negligence are fraud. 





ate the money of the surety to the satisfac- 
tion of the bond, but may hold it as a secu- 
rity until the suit is determined. Jd. 








FRAUD, 

(In representations of value of property.) 
The party selling property must be presumed 
to know whether the representation which he 
makes of it be true or false. If he knows it to 
be false,that is fraud of the most positive kind; 
but if he does not know it, then it can only 
be from gross negligence: and, in contem- 
plation of a court of equity, representations 


The purchaser con- 


fides in them upon the assumption that the 


i 


owner knows his own property, and truly rep- 
resents it. And it is immatérial to the pur- 
chaser whether the misrepresentation pro- 
ceeded from mistake or fraud. The injury 


| to him is the same, whatever may have been 
tracts in another, and to sue in its courts; 
4 and that the sawe law of comity prevails | 


cence of the states ; the particular legislation | 


_ of some of them, as well as the legislation of 


congress ; all concur in proving the truth of 
this proposition. Jb. 





DUTIES. 


{ 
A The right of the government to the duties | 
') accrues, in the fiscal sense of the term, when | 
» the goods have arrived at the port of entry. 


The debt for the duties is then due, although 
itmay be payable afterwards, according to 


3 2. The debt due to the United States for 





duties on imported merchandise, is not ex- 
tinguished by the giving of bonds, with sure- 
ty, for the same. The revenue collection 
act of 1799, Ch. 128, requires that the collec- 
tor should take the bonds for the duties from 
all the persons who are the importers ; wheth- 
er they be partners ur partowners. Jb. 

3. The government of the United States 
have aright to retain money in their hands 
belonging to a surety in a bond given for du- 
ties which are unpaid, until a suit shall be 


the duties on the goods due by the importers. 
The government is not obliged to appropri- 





terminated for the recovery of the amount of 


| 


| confidence in the 


the motives of the seller. The misrepresen- 
tations of the seller of property, to authorize 
the rescinding of a contract of sale by a 
court of equity, must be of something mate- 
rial, constituting an inducement or motive to 
purchase ; and by which he has been misled 
to his injury. It must be in something in 
which the one party places a known trust and 
other. Smith v. Richards, 


26 


Mere- 








representation. 


2. Whenever a sale is made of property 
not present, but at a remote distance, which 
the seller knows the purchaser has not seen, 
but which he buys upon the representation of 
the seller, relying on its truth ; then the rep- 
resentation in effect amounts to a warranty ; 
at least the seller is bound to make good the 


Ib. 





FREIGHT, 

(General average.) ‘The freight of a ves- 
sel totally lost by being run on shore for her 
preservation and that of the crew and cargo, 
ought to be allowed to tiie owner of the ves- 
sel, as the subject of general average; the 
cargo of the vessel being saved by the strand- 
ing. The Columbian Insurance Company of 
Alexandria v. Ashby, Stribbling and another, 
331. 





GENERAL AVERAGE. 


The brig Hope, with a cargo, buund from 
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Alexandria, in the District of Columbia, for 
Barbadoes, insured in Alexandria, was as- 
sailed, while standing down tl.e Chesapeake 
bay, by a storm which soon after blew ‘o al- 
most a hurricane. The vessel was steered 
towards a point in the shore for safety, and 
was anchored in three fathoms water; the 
sails furled, and all efforts were made, by 
using the cable and anchors, to prevent her 
going on shore. The gale increased, the 
brig struck adrift, and dragged three miles ; 
the windlass was ripped up, the chain cable 
parted, and the vessel commenced drifting 
again, the whole scope of both cables being 
paid out. The brig then brought up below 
Craney island, in two anda half fathoms 
water; where she thumped or struck on the 
shoals ona bank, and her head swinging 
round brought her broad side to the sea. The 
captain finding no possible means of saving 
the vessel and cargo, and preserving the lives 
of the crew, slipped her cables, and ran her 
on shore for the safety of the crew and pres- 
ervation of the vessel and cargo. ‘The ves- 
sel was run far up ona bank; where after 
the storm she was left high and dry, and it 
was found impossible to get her off. The 
lives of all the persons were saved ; the whole 
cargo of the value of 85335, insured for 
$4920, was taken out safely, and the vessel, 
her tackle, &c. were sold for $256. Held, 
that the insurers of the cargo were liable for 
a general average. The Columbian Insur- 
ance Company of Alexandria v. Ashby and 
Stribbling and another, 331. 





INSURANCE. 

(Illegal capture.) When a vessel, insured 
ona sealing voyage, was ordered by the gov- 
ernment of Buenos Ayres not to catch seal 
off the Falkland islands ; and having contin- 
ued to take seal there, the vessel was seized 
and condemned, under the authority of the 
government of Buenos Ayres; the govern- 
ment of the United States not having ac- 
knowledged, but denied the right of Buenos 
Ayres to the Falkland islands; the insurers 
were liable to pay for the loss of the vessel 
and cargo ; the master in refusing to obey the 
orders to leave the island, having acted under 
a belief that he was bound so to do as a mat- 
ter of duty to the owners, and all interested 
in the voyage, and in vindication of the right 
claimed by the American government. The 





master was not bound to abandon the yo, 
age under a threat or warning of such lle. 
gal capture. Williams v. The Suffolk Insur- 
ance Company, 415. ' 





LEX LOCI, 


The gencral principle, in relation to con 
tracts made at one place to be executed a 
another, is well settled. ‘They are to be 
governed by the laws of the place of per. 
formance ; and if the interest allowed by the 
laws of the place of performance be greater 
than that permitted at the place of the con. 
tract, the parties may stipulate for the highest 
interest, without incurring the penalties of 
usury. 4ndrews v. Pond and another, 65. 


2. When a contract has been made with- 
out reference to the laws of the state where 
it was made, or to the laws of the place of 
performance, and a rate of interest was re. 
served forbidden by the laws of the place 
where the contract was made, which was 
concealed under the name of exchange, in 
order to evade the law against usury, the 
question is not which Jaw is to govern in 
executing the contract; unquestionably it 
mnst be the law of the state where the agree- 
ment was entered into, and the instrument 
taken to secure its performance. A contract 
of this kind cannot stand on the same prin- 
ciples with a bona fide agreement made in 
one place to be executed in another. In the 
last mentioned cases the agreements were 
permitted by the lex loci contractus, and will 
even be enforced there if the party is found 
within its jurisdiction, But the same rule 
cannot be applied to contracts forbidden by 
its laws, and designed to evade them. In such 
cases the legal consequences of such an 
agreement must be decided by the law of the 
place where the contract was made. If void 
there, it is void every where. Jb, 





USURY. 

There is no rule of law fixing the rate 
which may be charged for exchange. It 
does not depend on the cost of transporting 
specie from one place to another, althoug 
the price of exchange is no doubt influenced 
by it. &ndrews v. Pond and another, 65. 


! See Williams v, Suffolk Ins. Co. 1. Law Repor 
ter, 153. 
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OBITUARY NOTICES. 


In Opelousas, La., W. W. Bowes, Esa. a dis- 


tinguished member of the Louisiana Bar. 


In Warren, Ohio, on the 17th of September, 
Hon. Carvin Pease, aged 64. 

Mr Pease was one of the early pioneers of Ohio, 
and for many years filled, with distinguished abil- 
ity and integrity, a seat on the bench of the Su- 
preme Court of the State. He was appointed, on 
the first of June, 1838, a senatorial delegate to the 
Whig National Convention. 


In Ashville, N.C. on the 24th of September, 
How. Ropert Y. Hayne, aged 48. 

The death of this distinguished individual caus- 
ed a great sensation in South Carolina, where he 
has filled the most important offices in the gift of 
the people. . A public meeting was called in 
Charleston and resolutions were adopted expres- 
sive of the affection of the citizens for the deceas- 
ed, their admiration of his character,and their deep 
sense of the loss which the whole nation has sus- 
tained by his death. The following is from the 
Southern Patriot : 

In the various offices which he filled succes- 
sively, of Member of the House of Representatives 
and Attorney General of the State, Senator in 
Congress, Governor of the State, and Mayor of 
the City, he gathered increasing respect from the 
people, and has, in descending to the tomb, left 
the rich legacy of his virtues to ennoble a name 
already illustrious in the annals of South Carolina. 
As few individuals in public life have enjoyed in 
a higher degree the happy destiny of experiencing 
no ebb in the current of public affection—no lapse 
of popular confidence—so there were none who 
bore their faculties more meekly than Gen. Hayne, 
at each step of his elevation, and adorned the lus- 
tre of his station with more winning and courteous 
manners. He was the friend and idol of the peo- 
ple, without being their suppliant and flatterer. — 
With a zeal in the public service that knew no 
abatement—an energy that no impediments could 
repress—a disinterestedness the purity of which 
suspicion never blemished, Gen. Hayne exhibited 
a rare combination of qualities that enable the pos- 
sessor to win public honors and wear them grace- 
fully. His clearness of judgment empowered him 
at all times to choose the time, the seasun, aud the 
instruments that promised, if they did not always 
realize, success. His mind was pre-eminently 
characteristic of that practical power which is 
marked by the judicious adaptation of means to 
ends, while his oratory was of that order which 
was in admirable harmony with his strong natural 
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sense, which it illustrated and enforced. Always 
persuasive—at times energetic—invariably practi- 
cal—never ornate—always for use—never for os- 
tentatious display. 


In Greenfield, Mass. on Friday, Sept. 27, How. 
James C. Atvorp, aged 31. 

The following notice of the deceased is taken 
from the Boston Courier : 

Mr Alvord, the eldest son of Elijah Alvord, Esq. 
the Clerk of the Courts in the courty of Franklin, 
was born at Greenwich, where his parents then 
resided, in 1808. After the usual preparation, he 
obtained admission to Dartmouth College, and 
graduated with its first honors, in 1826. He pur- 
sued his professional studies, in part, in the office 
of his father, at Greenfield, and subsequently at 
the law school at New-Haven. Soon after his ad- 
mission to the bar, he obtained an enviable dis- 
tinction among the younger members of the pro- 
fession—a distinction which could have been 
awarded only to uncommon talent, to untiring in- 
dustry, and to a fumiliarity with the principles of 
law, as a science, which is not frequently attained, 
but after years of painful study. Upon the decease 
of Professor Ashmun, of Harvard University, in 
1833, Mr Alvord was selected by Judge Story to 
fill his place, until the Faculty could make choice 
of a permanent professor. For several months, 
Mr Alvord performed the services belonging to the 
office which he was called temporarily to fill, with 
honor to himself, and to the entire satisfaction of 
his colleague, Judge Story, and of the students of 
the school. The professorship being filled, Mr 
Alvord returned to Greenfield, and became a part- 
ner in business with his maternal uncle, the Hon. 
Daniel Wells, and continued in that connexion tiil 
the day of his death. He was elected by the cit- 
izens of Greenfield as a member of the House of 
Representatives, in the year 1837, and by the in- 
habitants of the county of Franklin, a member of 
the Senate in 1838. In both these stations he was 
highly respected, and by the soundness of his prin- 
ciples, and the maturity of his judgment, obtained 
spontaneously a degree of influence, for which 
many men seek by many years of labor and study. 
He was appointed, in 1838, one of the commis- 
sioners for codifying the criminal law of the Com- 
monwealth. He was cloquent in debate, and, as 
an advocate before a jury, he was persuasive, pow- 
erful, and almost always successful. In Novem- 
ber, 1838, he was elected a Representative to Con- 
gress from the sixth district, in place of the Hon. 
George Grennell, who declined a re-election. His 
term of service, as a member of Congress would 
have commenced on the first Monday in Decem- 


ber next. 
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But, ne 1s Gonz. The grave has closed over 
the remains of one, whose earthly prospects were 
bright with hope and encouragement—whose pri- 
vate character was an illustration of the power of 
virtuous principle, whose public career might well 
be adopted by his cotemporaries as “the glass of 
fashion and the mould of form ;"’ 


And youth, and hope, and virtue's bloom, 
Are blossoms gathered for the tomb. 


By intermarriage the deceased was a near rela- 
tive of the editor of this paper. We knew him 
well, and we loved him for the gentleness of his 
manners, the generous warmtb of his affections, 
the attainments of his understanding, the power of 
his eloquence, the integrity of his virtue, the pu- 
rity of his soul, He has left a father and a mother, 
and one still nearer and dearer, upon whose sor- 
rows we will not intrude with attempts at consola- 
tion, for we have learned by sad experience, how 
utterly unavailing are all the sympathies that hu- 
man affections can impart. The language and the 
promise of the Redeemer alone can bring relief. 


To this hasty and feeble expression of our feel- 
ings, we add the following tribute to the memory 
of our young friend, written by a fellow-student : 

The recent death of James C. Alvord of Green- 
field, is on every account most deeply to be la- 
mented. No man of his age in the Common- 
wealth, ranked higher, or had done more to de- 
serve the elevated position which he occupied. 
He was a sound, thorough and accurate lawyer, 
without the least tinge of professional bigotry or 
pedantry. He was a member of the commission 
lor revising the criminal law of Massachusetts, 
and had devoted much time to this important 
work. His place on this commission it will not 
be easy to fill. His excellent judgment and ex- 
tensive legal attainments qualified him eminently 
forthe difficult task of legal reform. He could 
never go wrong from ignorance or rashness. He 
would not retain an absurd provision simply be- 
cause it was old, and would be wisely on his guard 
against sudden and precipitate innovation. His 
course as a public man was independent and mapn- 
ly. In the new and more expanded sphere of ac- 
tion, upon which he was about to enter, he could 
not have failed to attain a high distinction. He 
was an impressive and powerful speaker, well 
acquainted with political history, a sound consti- 
tutional lawyer, and capable of severe application ; 
and above all the rest, of inflexible moral courage. 
His private character was in harmony with his 
public and professional one. His affections were 
warm and generous, and where he was inost known 
he was most loved. To the domestic circle, of 





which he was the pride and joy, his loss is irre. 
parable. How many fond expectations have been 
shattered by his early death! how desolate are 
the hearts to which he was nearest! The busy 
ranks of life will close up and occupy the place 
where he once stood, but in their breasts there is 
a void that can never be filled. 

The loss of “ a finished man’’ is always a great 
one, and is particularly so at the present time. In 
a period of conflicting opinions and convulsive 
agitation, we have peculiar need of those whose 
minds are both strong and pure, and who have the 
sagacity to perceive and the nerve to do right. 
But a life like Mr Alvord’s, however short, isa 
valuable gift, and his memory and example sur. 
vive for good, though he himself has passed “from 
sunshine to the sunless land.” His death has 
given completeness to the excellence of his life, 
and his grave is eloquent with a voice of encour. 
agement, bidding those who survive him to be like 
him, “faithful to the end.” 

The following is from a notice of the deceased 
in the Greenfield Gazette : 

As a legislator and politician Mr Alvord bade 
fair to realize the highest honors. His short public 
career was singularly rapid and successful. In 
November, 1836, he was elected representative to 
the Legislature for the first time ; in November, 
1838, he was chosen senator, and in the course of 
the season, was appointed a member of the com- 
mission for codifying the criminal laws of the 
commonwealth, in the duties of which office he 
was actively engaged when taken sick; in No- 
vember, 1838, he was elected member of Congress 
for this district. While in the Legislature Mr 
Alvord manifested talents of a high order asa 
statesman. His speeches upon the witness bill, 
the restoration of the writ de homine replegiando, 
the license law, and his several reports upon the 
petitions for the abolition of slavery in the district 
of Columbia, for the abolition of the slave trade, 
and against the annexation of Texas, all indicated 
a liberality of sentiment, a comprehensiveness of 
intellect, and a power of accomplishment, which 
promised much for the future, while they secured 
for him at once the respect and attention of the 
most distinguished of bis colleagues. Mr A. proved 
himself to be an apt and talented law-maker : 
much at home in the halls of legislation as when 
before a court or jury. His election to Congress 
opened to him a wider field for the display of his 
statesman-like qualities, and those who knew him 
best, believed that in cultivating this field, he 
would have added largely to his own fair fame, 
and in so doing, reflect credit upon his constitv- 
ents. 
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We have spoken of Mr Alvord as a lawyer and 
a legislator. Those who knew him in these rela- 
tions merely, never fathomed the man. They 
knew not the most worthy features of his charac- 
ter—saw not, or but imperfectly, his lovely social 
attributes. As a companion and friend, he exhib- 
ited frankness and simplicity of demeanor,a warm 
and sympathizing heart,purity and loftiness of soul, 
generosity of sentiment and action, toa degree 
scarcely met with. The cares of business, the 
turmoil of courts, or political elevation, had not 
congealed or checked within him, the warm and 
generous affections incident to early, unsophisti- 
cated youth, and which are seldom preserved fresh 
and unimpaired after the barque, man, has been 
launched upon the troublous ocean of life,—buf- 
fetted by its angry storms and convulsed by its 
cross currents. In him the pure, generous well- 
spring of joyous, unvexed, uncorrupted youth was 
ever fresh and ever bubbling ; his hand was ever 
open for charitable purposes ; his sympathies were 
with the oppressed and down-trodden; he never 
withheld from them aid and counsel if in his pow- 
er to relieve. These kindly social qualities bound 
him “ as with hooks of steel,’ to many hearts, 
troops of friends, who lost sight of the accomplish- 
ed lawyer and politician in the frank, open hand- 
ed, open hearted companion and friend. They 
now feel most painfully, that however great the 
public loss, it is naught compared with theirs. A 
shining light,—a noble heart has been removed 
from their midst. They can best appreciate the 
magnitude of this bereavement to the surviving 
wife, parents, brother, sister, and other near rela- 
tives; they truly sympathize with them in this 
deep affliction. Let us hope, that what has been to 
us and to them a great loss, has been to him great 
gain. 

Weare informed that a post mortem examination 
of Mr Alvord’s remains disclosed extensive pliysi- 
cal derangement, which must in any event have 
terminated his existence in a few months. The 
bowels were extensively ulcerated, and there was 
sufficient evidence that many of the ulcers were 
of long standing. There was also adhesion of 
some portion of the intestines to the spine. 
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Commentaries on THE Law or AGency, asa 
Branch of Commercial and Maritime Jurispru- 
dence, with occasional illustrations from the 
Civil and Foreign Law. By Joseru Story, 
LL. D. Dane Professor of Law in Harvard Uni- 





versity. Boston: Charles C. Little, and James 
Brown, 1839. 


Tue present work is the first of a series of Com- 
mentaries, which in pursuance of the original 
scheme of the Dane Professorship, it is the design 
of the author to publish upon the ditferent branches 
of commercial and maritime jurisprudence. The 
profession have reason to congratulate themselves 
that a task so formidable and full of difficulties 
has been undertaken by one whose copious learn- 
ing and untiring industry are universally acknowl- 
edged, and who of all persons in this country, is 
best able to accomplish it with complete success. 

The industry of the learned author is worthy 
of admiration and a fit example for all who are 
toiling for the honors and rewards of the legal 
profession. Arrived atan age when most men 
think of retiring from the field of active labor, he 
is found earnestly engaged in his favorite studies ; 
and when we consider his duties as an associate 
justice of the Supreme Court of the United States, 
and of the Circuit Court (in which latter, by the 
way, the most intricate cases are decided with 
more promptness than in any court where the 
common law is known) and as Dane Professor in 
the Law School of Harvard University, it is truly 
wonderful that he finds leisure to prepare works 
upon different branches of the law, which have 
placed him in the first rank of legal writers in this 
country, if not in the world. In addition to this 
we desire to add, and we trust we are guilty of no 
indelicacy in so doing, that no man is better versed 
in the current literature of the day, and no man 
has, apparently, more leisure for the refined pleas- 
ures of social life. 

The amount of labor spent in preparing the vol- 
ume before us will be in a measure evident, when 
we state that more than nine hundred and fifty 
different cases, in the reports, are referred to at 
least once, and most of them several times; and 
the references to, and quotations from, the civil 
law are still more numerous. 

It is not necessary that we should recommend 
this work to the profession; but we earnestly 
commend it to the especial attention of those of 
our readers who are engaged in mercantile pur- 
suits. A glance at the subjects treated of, which 
we give below, will convince them that it will 
be of the highest utility to them as well as to law- 
yers. 

The following are the titles of the chapters : 


1. Agency in general. 2. Who are capable of 
becoming Principals and Agents. 3. Different 
kinds of Agents. 4. Joint Principals and joint 
Agents. 5. Appointment of Agents. 6. Nature 
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and extent of Authority. 7. Duties and Obliga- 
tions of Agents. 8. Liability of Agents to their 
Principals. 9. Defences of Agents inst Prin- 
cipals. 10. Liabilities of Agents to third Persons 
on Contracts. 11. Liabilities of public Agents on 
Contracts. 12. Liabilities of Agents for Torts. 
13. Rights of Agents in regard to their Principals. 
14. Right of Lien of Agents. 15. — of Agents 
in regard to third Persons. 16. Rights of Princi- 
~ against third Persons. 17. Rights of third 

ersons against Principals. 18. Dissolution or De- 
termination of Agency. 





Apventures or an Attorney in search of Prac- 
tice. By the author of “The Adventures of a 
Gentleman in search of a Horse.”’ Philadel- 
phia: Lea & Blanchard. 1889. 


Tus isa very entertaining work. It is evi- 
dently the production of one who has had much 
experience as a Practitioner, and whose legal at- 
tainments are very considerable. The object 
of the writer appears to be to record the experience 
of a London attorney for the benefit of clients who 
are in want of attorneys, and attorneys who 
are in want of practice. It is written in an easy 
and flowing style, and by means of incidents, 
which do not tire by their sameness and prolixity 
or occasion doubt by their extravagance, the in- 
terest is kept up throughout. It contains much 
interesting information and many hints upon dif- 
ferent subjects particularly useful to young practi- 
tioners. We make the following extract as a fa- 
vorable specimen of the book : 


Iam bold enough to say, not only that your“ sharp, 
clever fellows” make your worst attorneys, but that 
they rarely gain admission to the higher classes of 
respectable clients: this sounds a little paradoxical, 
but there is sufficient reason for it. The sort of clev- 
erness which obtains this reputation for an attorney, 
isto be found in every office on very cheap terms. 
Every common law or chancery clerk (as a piano that 
has been practised on for two or three years, arrives 
at its prime) is, after a short probation pre-eminent 
for it, and no office of any extent in business is with- 
out a convenient appendage of this kind, whose spe- 
cial duty it is to set snares and catch an opponent trip- 
ping: whenever he or his employer is at fault, the 
pleader or a junior counse! will soon make a skilful 
cast for the scent. This conflict of wit for petty ad- 
vantage often occurs among the subordinates of an 
attorney’s office ; and where (though that is very sel- 
dom,) the client reaps any real benefit from it, the 
principal, by reflected honor from his clerk, is voted 
a “sharp and clever fellow.” Among respectable 
men, however, these paliry contentions are despised, 
and also discouraged ; because they tend to create an- 
gry and vindictive feeling, without any counter-balan- 
cing advantage, except, perchance,two or three pounds 
that may be successfully extracted from the pocket of 
an opponent in the shape of costs, with as much cred 
it, though more safety, than by picking it of a watch 
and seals. It generally happens that clerks who 
spend their novitiate in learning this cleverness, pique 
themselves so much on the acquisition of it, that they 
learn but little else ; and when they ewter upon prac- 
tice on their own account, have no other accomplish- 
ment to bring to theiraid. Hence their minds degen- 


erate ; their business is low, because it is chiefly in 
low business that such smartness enables them to 
shine ; and even Jow, vulgar clients very soon discover, 
that while in the progress of a cause, these “ sharp, 
clever fellows” are daily met and defeated by pleaders 
and counsel, if not by attorneys, as sharp and clever 
as themselves, their sharpness is frequently turned 
upon their employers, of whose dulness tney can ren- 
der very profitable account! The truth is, that it is 
only clients of very doubtful honesty, and who have 
business to transact which demands the protection of 
those resources to which knavery alone will stoop, 
that require the aid of these “sharp, clever men ;” but 
such clients are not worth haviug on any terms, and 
if you have too many of them, you will secure a repu- 
tation for cunning and address that will keep more 
respectable connexions at a respectful distance. If | 
were asked to define the professional character to 
which I would most willingly trust myself, in an af. 
fair of delicacy or importance, involved in intricate 
details of circumstance, and entangled, perhaps, with 
much of personal and — feeling, I should select 
aman distinguished by calm energy, a clear head, 
and sound common sense: if in addition to this he 
vere gifted with a cheerful disposition, and marked, 
rot by fastidious delicacy of mind, but by that enlarg- 
ed honesty which is usually intended by “ honorable 

rinciple,” I should consider that he possessed the 
finest qualities for a useful attorney. Of course there 
are not many who come up to this standard ; but in 
proportion as they approach it, and as the general na- 
ture of their business implies that they keep it con- 
stantly in view, a client may consider himself safe in 
their hands. If my work were not necessarily anony- 
mous, and anonymous praise,however sincere, goes for 
nothing, I could with ease name a hundred solicitors 
that well deserve to be classed with such as I have 
here described. 


Tae Amenican Jurist and Law Magazine, Ed- 
ited by Cuartes Sumner, Lurnwer 3. Cusu- 
inc, and Grorce 8. Hittarp. No. XLII. Oc- 
tober, 1839. Boston: Charles C. Little and 
James Brown. 

THE present isa very interesting number of 
this valuable work. It contains the usual quantity 
of Digests of Cases, Legislation and Critical Noti- 
ces ; and the quarterly list of New Publications in 
Europe and America is full and valuable. The 
first article is a continuation of Mr Metcalf 
Treatise on the Law of Contracts. The second, 
upon Insanity, is by Dr Ray. The third isa 
translation, by one of the editors, of Renouard’s 
Dissertation upon the Rights of Authors. The 
fourth, upon Cruelty to Seamen, is a criticism upon 
a sentence recently pronounced by Mr Justice 
Story upon a captain and mate who had been con- 
victed of a violation of the statute of the United 
States, passed March 3, 1805, respecting cruelty 
toseamen. The leniency of the sentence was the 
subject of considerable newspaper discussion at the 
time. The writer of this article, who is a student 
in the law school at Cambridge, endeavors to show 
that the sentence was too mild, and goes into the 
subject of the design and object of the statute at 
some length. The tone of the article is temper 





ate and manly, and it contains many excellent 
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suggestions, although the application of them to 
the case under consideration may admit of consid. 
erable qualification. The next article, upon Amer- 
ican Reports and Reporters, was prepared by a 
member of the law school at Cambridge and is of 
considerable interest. The object is to give ashort 
bibliographical account of the American reports, 
with brief notices of the statute provisions, where 
any exist, for the publication of the decisions of 
the courts. The whole number of volumes men- 
tioned is five hundred and thirty-six, and the wri- 
ter says we may safely calculate on an annual ad- 
dition of thirty volumes. Taking for granted that 
the article is accurate, and we have no reason to 
suppose the contrary, it isa very valualle one. 
The fifth article is a Biographical Sketch of Elisha 
Cooke, by Emory Washburn, Esq. of the Worces- 
ter bar. This gentleman has recently furnished 
several biographical sketches of colonial lawyers 
which display much careful research, and are 
valuable contributions to the legal literature of 
the day. 





Tar Jurist: or Law and Equity Reporter, con- 
taining full Reports of all the Cases argued and 
determined in the several Courts of Law and 
Equity in England, during the year 1839. Nos. 
land2. New York: Halsted & Voorhies. 


Tue object of this work is to furnish the pro- 
fe *‘on with a complete series of all the decisions 
in the several courts of common law and equity 
in England, at a much earlier day than through 
the medium of the regular reports. The cases here 
furnished, are re-printed,we believe, from the Lon- 
don Jurist, a weekly law magazine of considerable 
merit. ‘They are prepared by eminent barristers 
expressly for that work, and the names of the re- 
porters, among which we notice those of Atkin, 
Hall, Collyer, Moylan, Theobald, Barlow, Best 
and Arnold, are a sufficient guaranty of their cor- 
rec :ness. The publishers state that “ through the 
medium of the Jurist the members of the profes- 
sion will be put in possession of all the decisions 
of the several courts of common law and equity, 
from eighteen months to two years earlier than 
they appear in the regular reports.” This, with 
the trifling cost of the publication, in comparison 
with the expense of the original reports, will 
doubtless secure for it the support it merits. 

The Jurist is published monthly, and each num- 
ber is to contain from seventy-five to one hundred 
pages. The price is $7 per annum. 

Tux American ConvevanceR ; containing a large 
variety of Legal Forms and Instruments, adapt- 


ed to Popular Wants and Professional Use 
throughout the United States, together with 








Forms and Directions for Applicants under the 
Patent Laws of the United States, and the Insol- 
vent Act of Massachusetts. By Grorer T. 
Curtis, of the Boston Bar. Boston: Charles 
C. Little and James Brown. 


Tuis work seems calculated to supply a want 
It has evident- 
ly been prepared with great care, and we do not 
doubt that it will be well received by the profes- 
sion and the public generally. We notice that 
the whole of Mr L. 8. Cushing's neat and useful 
work on the Insolvent Law of 1838, has been in- 
serted by way of Appendix, for which no credit is 
given. Mr. Cushing’s consent was probably ob- 
tained for this appropriation of his labors. If such 
was the case, we are somewhat surprised that the 
compiler did not also obtain from him the correc- 
tion of one or two errors which crept into his 
Analysis of the Jaw, and which remain unaltered 
in the Appendix to Mr Curtis’s work. 


which has been considerably felt. 





Sevections From tne Works or Josern Sro- 
ry, LL. D., with a Sketch of his Life. Boston : 
James Burns. 1839. 


We have no love for books of this description and 
merely take notice of this in order to say, that we 
have re-printed from it the sketch of the life of Mr 
Justice Story, which appears in the present num- 
ber. Only asmall part of that sketch, however, 
as we have printed it, is original with the work 
before us, nearly the whole of it having been taken 
from an article which formerly appeared in the 
New England Magazine, written, we believe, by 
Governor Everett. The mechanical execution of 
of the Beauties of Story is exceedingly neat and 
it will probably meet with a more ready sale than 
any work of the kind deserves. 
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MassacuvsettTs. The October term of the Court 
of Common Pleas for Suffolk county, is now in ses- 
sion in Boston, Chief Justice Williams presiding. 
We helieve we speak the sentiments of all the mem- 
bers of the Suffolk Bar in saying, that they have been 
agreeably disappointed in the new Chief Justice of 
the Commen Pleas. Atno term of the court for a 
long time, has there been so much business, and nev- 
er has there been more dispatch and promptness on 
the part of the bench. The new Chief Justice pre- 
sides to nniversal satisfaction in jury trials. He is 
impartial, prompt in decision, dignified, and courteous 
toward the Bar. 

The Supreme Judicial Court has been holding law 
terms in Worcester and Middlesex. We publish in 
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the present number the more important decisions in 
Worcester. 

The cases decided in Middlesex we have not ob- 
tained. We find the following notices of some of 
them in the Boston Morning Post. 

City of Lowell v. Lowell Railroad. Two persons 
fell into a deep cut in one of the streets of Lowell, 
made by the railroad, to which the latter had ne- 
glected to place barriers. The parties injured recov- 
ered $8,000, double damages, and costs of the city of 
Lowell, and the city sued the railroad to recover it 
back. The court decided that the corporation had a 
right to remove the barriers when their work required 
it, but must replace them every night, and that neg- 
lecting to replace them, made them liable for all 
injuries that followed. The only doubt was whether 
though responsible to the parties injured, they were 
so to the city, both being delinquent, but the court 
held that the principa: delinquent being the Railroad 
Co., they were liable to the eity, though only for the 
actual damages, and as the city had not notified the 
company of the suit in which double damages were 
recovered the latter were only liable for single dama- 
ges and no costs. 

In the case of Colburn on a militia fine, the court 
decided that if a soldier appears ona warning not 
valid, he waives all legal objection ;—that a notice to 
appear at 12 o’clock instead of |,“ for military duty 
and inspection,” is valid because the captain can call 
out his company for military duty any hour on the 2d 
Tuesday in May, but no other day, though he can 
only order them out for inspection, at! o’clock; that 
Daniel P. Coburn, is a valid warning for Daniel P. 
Colburn, it being only an error in spelling: Kiah and 
Currier, had been decided in New Hampshire to be 
the same name;—and that the orders to q clerk to 
insert the name of one person to warn the company, 
if another could not be found, made the warning by 
that person valid. On all the points the exceptions of 
the Dunstable Company were overruled. 

Spaulding v. City of Lowell. The court decided 
an important point as to what are town charges.— 
Spaulding refused to pay a tax for erecting a market. 
It was determined that it was a valid tax, as fora 
town charge, and that the town was the judge of the 
extent and cost of the building proper for the ol)ject. 





New Yorx. A man recently died in the New 
York city prison, under the following circumstances, 
as related in the New York Courier of the 17th ult. 

On Thursday morning, about 10 o’clock, Mr. M. 
Hanlan, officer of the 4th Ward, found an unfortunate 
man, named William Kitchman, lying at the foot of 
Dover street in a state of insensibility,and apparently 
laboring under the effects of intoxication. 

The officer very carefully conveyed the poor man 
to the lower police office, where a complaint was 
duly made before te magistrate, and he was fined 
$5, and ordered to be committed under proper care to 


He was then taken in, and though utterly insensi. 
ble, was thrust, by the under keepers, into a place 
called the ‘ hole in the wall’—a place appropriated to 
the confinement of noisy and drunken persons. 

Here the unfortunate wretch was suffered to remain 
without care or attention till towards evening, when 
an uproarious customer was brought in, and being a 
proper subject for punishment, was put into the ‘hole 
in the wall,’ and to make room for him, the wretched 
subject of our narrative was removed and put aboye 
into a cell in the body of the prison. 


It was about five o’clock in the afternoon that this 
removal was made, and the ‘drunken’ man was suf- 
fered to remain locked up in his cell unseen by any 
human eye, nor offered the least cure or sustenance— 
not even a cup of cold water, till seven o’clock yester. 
day morning, when on opening the cell what a scene 
presented itself! The man was lying dead upon his 
back. The entire of his face from the forehead tothe 
chin was eaten off by rats, as was also a portion of 
the neck, perforating the jugular vein. 

An inquest was beld over the body by the coroner, 
and among other witnesses sworn was Mr James E. 
Hyde, keeper of the prison, who stated that immediate- 
ly after the deceased was brought in he spoke to the 
doctor, told him there was a man io the hole in the 
wall,and that he had better go and see him. Did 
the doctor goto see him? No. Mr Hyde goes on to 
say, that on inquiring of the doctor this morning, the 
latter replied, ‘I entirely forgot it, and have not seen 
him.’ 





PexnsytvaniA. In Philadelphia, on the 31st of 
August, Dr Dyott, convicted of fraudulent bankrupt- 
cy, was brought before the Criminal Sessions and sen- 
tenced to three years imprisonment in the Eastern 
Penitentiary. 

Dr D. is seventy years of age. Previous to the sen- 
tence he presented to the court the following letter : 


The subscriber respectfully submits the following 
remarks, in perfect sincerity and truth. He is aware 
that they can have no effect upon his liability to the 
penalties of the law. He has ane pronounced guilty 
by a jury. Successive applications to orrest the judg- 
meut and to set aside the verdict have failed. The 
sentence of the court is now inevitable. This solemn 
assurance is deliberately made, under no expectation 
that the sentence can be averted or its character as- 
suaged. He is induced by higher motives to declare 
in the face of God and man that he is not guilty of 
the offences with which he is charged—that he has 
not in his possession or under his control, money or 
es of any description—that no person whatever, 
with his knowledge, or according to his belief, has or 
holds property or money for his use or benefit—that 
nothing is withheld or concealed from his creditors,by 
himself or by any other person, with his connivance, 
consent, knowledge, or according to his belief—that 
he has faithfully surrendered all that he owned or 
could claim for the payment of his debts—that he is 
literally pennyless—and that he has without reserva- 
tion or disguise, truly disclosed in his public examina- 





the city prison. 


tion all that he knows concerning his property and bu- 
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siness that can in any way whatever be of advantage 
to his creditors or any of them. Dyorr. 
August 30th, 1839. 


It is intimated in some of the Philadelphia papers, 





| 





phen Royce, ist Assistant Judge; Jacob Collamer, 


| 2d do. do. ; Isaac T. Redfield, 3d do. do.; Milo L. 


Bennett, 4thdo. do. Milton Brown Esq. was chosen 


| Superintendent of the State Prison, by a vote of 130 


that the counsel of Dr Dyott have taken out a writ | to 120. 
oferror, forthe purpose of carrying the case up to | 


the Supreme Court, on account of informality in the 
manner of selecting the jurors by whom he was tried. 
It is said that the defendant at his trial refused to 
plead, and, standing mute, the court ordered the plea 
of not guilty to be entered, upon which the trial pro- 
ceeded. 





Ixtuno1s. We learn that it is in contemplation to 
establish a Law School at Illinois College in Jack- 


sonville. A circular, addresced ‘‘ to the Judges and 





| 
| 


Lawyers of Illinois,” by Nathaniel Coffin, Esq., the | 


Treasurer of the College, proposes, as a preliminary 
measure, to establish by donations a law library, and 
afterwards to found a professorship and commence a 
Law School. 


| 
} 
' 


Applications are now being made to | 


the members of the profession in that state for aid, a 
after which it is the intention of the treasurer to | suddeuly, turned short in, it was contended, upon the 
visit New England to supply the deficiency in the | plaintiff's team, and coming in contact with them, 
requisite funds. He expresses a hope that the mem- | started them into a run, by which means the plaintiff 


bers of the profession here “ will liberally aid us in 
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In the Superior Court at Hartford, recently, Sidney 
Crawford obtained a verdict of $570 against Luther 
Higley, in an action of trespass for injuries resulting 
to the plaintiff from the conduct of the defendant’s 
son- The plaintiff, it seems, was coming to that city 
with a load of hickory wood, and the young man was 
driving an empty two horse wagun, his father’s, in the 
same direction. While the plaintiff was turning out 
to make room fora light wagon he was about to meet, 
with two persons in it, on the Albany turnpike, the 
driver of the first named wagon attempting to pass 


was knocked down by his own team. His cart passed 


the enterprise, and that some of the distinguished | over bim, breaking three of his ribs, and so injuring 
among them, who have retired from professional bu- | bis right shoulder as in a considerable degree to dis- 


siness, but still retain their libraries, will either make 
us their immediate beneficiaries by liberal donations 


in books, or give us the assurance that they will | : 
aot. ’ | nal, has been found guilty before the Supreme Judicial 


make us their legatees in this respect.” We under- 
derstand that about one third of the sum necessary 
to establish the library has been subscribed in Illi- 
nois. Will not the profession of New England be- 
stow a portion of their means to forward these ob- 
jects ? 





Connecticut. 
Monthly Chronicle a full account of the capture of the 
Amistad, but the whole matter has been so much dis- 
cussed in the newspapers that we have concluded to 
omit an account of the affair, which is necessarily 
quite long. All our readers are undoubtedly familiar 
with the whole thing, and we can more profitably de- 
vote our pages to those items of inteiligence of a more 
exclusively legal character, which are not so general- 
ly known. 





Detaware. We learn from Delaware that Rich- 
ard H. Bayard, late of the U. S. Senate, has been ap- 
pointed to the Chief Justiceship of the Supreme Court 
ef that State, in place of John M. Clayton, resigned ; 
and that John J. Milligan, late representative to Con- 
gress, has been appointed Associate Judge of the 
same Court, in place of J. R. Black, deceased. 





Vermont. The following appointments have been 
made by the Legislature of Vermont. Charles K. 
Williams, Chief Justice of the Supreme Court ; Ste- 


We intended to place under our damages sued for are $3000. 


! 





able him for life. 


Luther Severance, the editor of the Kennebec Jour- 


Court of Muine, of a libel on Samuel Usher, Post- 
master at Kingfield, Me. The libel consisted in no- 
ticing the fact of Usher's arrest for robbing the mail 
of a $500 bill sent from Boston to Chas. Pike of K~.. 
The case had pieviously been twice tried before the 
Court of Common Pleas. The first jury could not 
agree ; the second jury awarded $50 damages. The 
At this latest trial, the 
jury awarded 840 and costs. The suit was commenc- 
ed five years ago, and is not yet ended. 


A recent Philadelphia paper says :—‘‘ In the Court 
of Criminal Sessions yesterday, the petit jury brought 
in verdicts in twenty-one cases, and the grand jury 
found nineteen bills. Within twodays fortytwo ver- 
dicts have been rendered. The most of the cases 
were for assault and battery and petit lareeny. At- 
torney Barton has for the last ten days been doing 
business upon a real locomotive scale.” We should 
think so, and nothing to his credit either. 


The Albany Daily Advertiser of the 2ist ult. says 
that the trial of Rensselaer Van Rensselaer, in the 
Circuit Court of the U.S. on a charge of setting on 
foot a military expedition in the United States against 
a foreign power, terminated on Saturday evening.— 
The jury found the defendant guilty. He was sub- 
sequently sentenced to six months imprisonment in 
the county jail, and to pay a fine of $250. 
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A man named John Nelson Malloy, has been sen- 
tenced in the City Court, Baltimore, to seven years 
imprisonment in the penitentiary, for perjury. The 
perjury consisted in swearing to his being worth 
$1000, in order that he might go hail for a counter- 
feiter who was in jail, and who by this means was 
suffered to escape. 


At the late term of the Common Pleas of Stark 
county, Ohio, a verdict of $3,150 damages and costs, 
was rendered against seven of the persons who tarred 
and feathered Dr Wilgons, at New Berlin, last 
spring. 

There were three hundred and forty applications 
for the benefit of the Insolvent Laws, at the com- 
mencement of the present session of the court in 
Philadelphia. 


The Rev. J. B. Mahan, and others, were recently 
convicted at Georgetown, Ohio, upon an indictment 
charging them with the forcible rescue of a negro 
from Kentucky, who had been taken up as arunaway. 
Mahan was sentenced to a fine of $300 and thirty 
days imprisonment. 


In Syracuse, N. Y., Oliver A. Kinsley has reco- 
vered of Benoni Banks $2000 damages for a seduction 
of his daughter. At the same place, Semantha Pitts 
recovered of Nelson Potter $450 for a like crime. 


A western paper states, that during a trial before a 
justice in Pontiac, Michigan, a short time since, one 
ot the parties threatened to flog the presiding magis- 
trate, and actually spat tobacco juice in his face. 


Chief Justice Clayton, of Delaware, has resigned 
his judgeship, and intends devoting himself again to 
the practice of law. 

The court house at Jasper, Dubois county, Indiana, 
was lately destroyed by fire, together with all the re- 
cords of the county. 


James J. Miller, Jr., of the Philadelphia Bar has 
prepared a report of the Presbyterian Church Case, 
recently determined in Philadelphia. 


The members of the Suffolk Bar have requested 
Hon. Artemas Ward, late Chief Justice of the Com- 
mon Pleas, to sit for his portrait to be placed in the 


Suffolk Law Library. 








NEW PUBLICATIONS. 





Precedents in Pleading: with copious notes on 
Practice, Pleading and Evidence. By Joseph Chitty 
Jun. Esq. of the Middle Temple. First American 
from the first London Edition. In two volumes.— 
Springfield : Published by G. & C. Merriam, 1839. 


The Law of Nations, &c. From the French of M. 
de Vattel. Fifth American Edition, from a new edi- 


tion, by Joseph Chitty, Esq., Barrister at Law. 
Philadelphia : T. & J. W. Johnson, 1839. 


A Treatise on the Law of Injunctions. By the 
Hon. Robert Henley Eden, of Lincoln’s Inn, Barriste, 
at Law. Second American from the last Londog 
edition; to which is added copious notes and refer. 
ences to all the decisions of the courts of the United 
States, and of the different states on this subject. By 
Jacob D. Wheeler, Esq. Counsellor at Law. New 
York ; Published by uld, Banks & Co., and by 
Wm. & A. Gould & Co. Albany, 1839. ; 


An Analytical Abridgement of Kent’s Commenta. 
ries on American Law, witha full series of questions 
for examination, adapted both to the analysis, and to 
the original commentaries. By J. Eastman John. 
son, Counsellor at Law. New York: Halsted & 
Voorhies, 1839. 


Commentaries on Equity Jurisprudence, as admin. 
istered in England and America. By Joseph Story, 
LL. D., Dane Professor of Law in Harvard Univer 
sity. Second edition. Revised, corrected, and ey- 
larged. In twovolumes. Boston: Charles C. Little 
and James Brown. 1839. 


Commentaries on the Law of Agency, as a branch 
of commercial and maritime jurisprudence, with oc. 
casional illustrations from the civil and foreign law. 
By Joseph Story, LL. D., Dane Professor of Law in 

arvard University. Boston: Charles C. Little and 
James Brown. 1839. 

A Treatise upon the Practice of the Court of Chan. 
cery, with an appendix of forms. My Murray Hof. 
man, Esq. In two volumes. Vol. II. New York: 
Halsted and Voorhies. 1839. 


Reports of Cases adjudged in the Supreme Court 
of Pennsylvania, in the Eastern District. By Thomas 
J. Wharton. Vol. 1V. Containing the cases decided 
at December Term, 1838, and March Term, 1339. 
Philadelphia: T. and J. W. Johnson, 1839. 


Reports of Cases argued and determined in the Su- 
preme Court of Judicature and in the Court for the 
Correction of Errors, of the state of New York. By 
John L. Wendell, Counsellor at Law. Vol. XIX. 
Albany, &c. 1339. 


Reports of Cases argued and adju.iged in the Su- 
preme Court of the United >tates, January Term,1539. 
By Richard Peters, Counsellor at Law. Vol. XIII. 
Philadelphia; Thomas, Cowperthwait & Co. 1839. 


The Jurist: or Law and Equity Reporter, contain- 
ing full +9" of all the Cases argued and deter- 
mined in the several courts of Law and Equity, in 
England, during the year 1839. Nos. | and 2. 
York: Halsted and Voorhies, 1839. 
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Report of Cases argued and determined in the 
Court of Appeals of Maryland. By Richard W. 
Gill, clerk of the Court of ~ als, and John John- 
son, Attorney at Law. Vol. VIII. Containing cases 
in 1836—7. Baltimore: 1839. 


*,* We understand the following works are in 
press or preparing for publication, viz : Phillips’s In- 
surance, second edition; Lieber’s Manuel of Politica! 
Ethics, part 2d; Digest of American Decisions, by 
Theron Metcalf and J. C. Perkins ; new editions o! 
H. Blackstone’s, Showe1’s, Lord Raymond’s, Bur- 





row’s and Strange’s Keports. 
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